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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Ms H Carroll

	Scheme
	Royal Mail Pension Plan

	Respondents
	Royal Mail Pensions Trustees Limited (the Trustee)

Royal Mail Group Limited (Royal Mail)


Subject

Ms Carroll has complained against the Royal Mail and the Trustee because her request for an ill health pension has not been successful.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against the Trustee because the decision was reached appropriately on the basis of the available medical advice. The complaint is not upheld against Royal Mail because it was not their decision to make.
Jurisdiction

1. It is necessary, in the first instance, to clarify the scope of my investigation into Ms Carroll’s complaint. My remit does not extend to issues which would more properly be considered to be employment matters. I am, therefore, primarily concerned with Ms Carroll’s entitlement under the Plan. It is also the case that the legislation under which my office was established makes it clear that I shall not investigate or determine a complaint about matters which have been the subject of proceedings in any court or employment tribunal unless those proceedings have been discontinued. Nor is my office the appropriate forum for an appeal from an employment tribunal decision.

2. Ms Carroll has submitted evidence and raised a number of points which relate to the termination of her employment in 2003 and her eligibility for ill health retirement benefits at that time. In 2005, an Employment Tribunal considered whether Ms Carroll was permanently incapable of carrying out her current duties or such other duties as her employer might reasonably expect her to perform. This consideration was undertaken in relation to Ms Carroll’s eligibility under Royal Mail’s ‘National Ill-health Retirement Agreement’ (the National Agreement). However, the definition of Incapacity in clause 4.1 of the National Agreement mirrored that in Rule 1 of the Plan. Had she satisfied the criteria set out in clause 4.1, Ms Carroll would have received an ill health retirement pension under the Plan. In view of this, it would not be possible for me to find that Ms Carroll’s eligibility for an ill health retirement pension in 2003 was not the matter before the Employment Tribunal in 2005. 
3. In addition, a complaint should be brought to the Ombudsman within three years of the act or omission which is the subject of the complaint or within three years of the date on which the individual could reasonably have been expected to have known of the act or omission. Ms Carroll was aware that she was not being granted an ill health pension in 2003 and, therefore, there was no reason why she could not have brought her complaint to me within the subsequent three years. At the very latest she would have been aware of the matter by 2005 when the Employment Tribunal issued its decision. Any complaint about her eligibility for an ill health pension in 2003 decision would now be out of time. Accordingly I do not propose to consider Ms Carroll’s eligibility for an ill health retirement pension in 2003 further. For this reason, I shall consider Ms Carroll’s eligibility under Rule 9C (see below).
4. Having said this, I do not find that I am precluded from considering any evidence dating from this period insofar as it assists me to determine Ms Carroll’s complaint concerning her application for a pension on health grounds in 2007/08.

DETAILED DETERMINATION

Material Facts

5. Ms Carroll was employed by the Royal Mail from February 1998 until August 2003. She initially worked in a distribution centre dealing with bulk mailings, where her main duty was to “segregate sacks of mail”. Following allegations by Ms Carroll that she was suffering harassment by certain members of staff at the distribution centre, she was transferred to a mail centre in November 2000. Her job there principally involved sorting letters into pigeonholes at a work station. As a temporary response to difficulties Ms Carroll was experiencing stretching upwards, she was not required to use the top two shelves of the work station.
6. She was originally a member of the Post Office Pension Scheme (POPS) which became Section C of the Plan in April 2000. Rule 9C of Section C provides,

“A Member entitled to a preserved pension may receive an immediate pension calculated as described in Rule 5A (including the Pension Supplement) if in the Trustees’ opinion, either (i) he would have retired through Incapacity under Rule 5D had he remained in Service, or (ii) if he is aged at least 50, on any compassionate grounds as the Trustees may determine.”
7. Rule 1 defines Incapacity as,

“physical or mental incapacity which prevents a Member from following his normal occupation or seriously impairs his earning capacity. The Employers decision as to whether a Member is so incapacitated will be final.

With effect on and from 1 April 2000 the above definition shall apply only to:

-
Members entitled to preserved pensions on 31 March 2000, and

-
Members in Pensionable Service on 31 March 2000 but only when and if they become entitled to preserved pensions.

For members in Pensionable Service on and after 1 April 2000 and for members entitled to preserved pensions if their membership commenced on or after 1 April 2000, "Incapacity" means serious physical or mental ill health (not simply a decline in energy or ability) such that, in the opinion of the Post Office or associated employer (whichever is the employer) the member is permanently incapable of:

a)
carrying out his current duties;

b)
carrying out such other duties for the Employer as the Employer might reasonably expect the Member to perform, and

c)
engaging in employment with any other employer of a type which, in the opinion of his present Employer, would be reasonable and appropriate for the Member..”

8. Ms Carroll has explained that she suffered an accident at work on 5 May 2000 and was absent from work for six months. She says that the accident left her too ill to return to her former duties and, from November 2000, she was given special duties.

9. Ms Carroll’s GP wrote to the Royal Mail’s ‘Employee Health Services’ in December 2000, enclosing a report from a physiotherapist. He said Ms Carroll had first consulted him in May 2000 with diffuse backache and pain in her shoulder and neck, which he suggested “was probably secondary to lifting which [was] involved heavily in her job”. The GP said that Ms Carroll had received a joint injection into her shoulder, which had improved the condition. He went on to say that she had developed dizziness, which he thought was related to labyrinthine dysfunction. The GP said that Ms Carroll had had a normal neck x-ray. He went on to say,

“[Ms Carroll] has had quite a long and protracted episode of musculo-skeletal pain which seems almost definitely to be related to the heavy duties that she has at work. Any repetitive movements involving her shoulder will potentially aggravate and worsen the problem ...”

10. Ms Carroll was seen by an occupational therapist at the Royal Mail’s ‘Employee Health Services’ in May 2001. The occupational therapist reported that Ms Carroll had a resolving musculo-skeletal problem to her right shoulder and neck and mild medial-epicondylitis on her right side. The occupational therapist noted that Ms Carroll’s height meant that she was challenged by many of her work activities and was vulnerable to re-injury by overreaching. She recommended that Ms Carroll continue sorting mail and parcels, but not to the top rows of the sorting frame, which were out of her reach.

11. Ms Carroll was seen by the occupational therapist again in August 2002. The occupational therapist outlined the difficulties Ms Carroll was having with her duties and recommended a number of adjustments which could be made, for example, the use of an adjustable height sorting frame and a modified trolley.

12. Ms Carroll saw a consultant neurologist in January 2003. He wrote to her GP saying that he thought she had “some genuine muscular symptoms” from her neck, but he did not think that there was “any evidence of neurological involvement”. He said that he had advised Ms Carroll on a number of practical measures she could try, but he was not arranging for a routine review.

13. Ms Carroll’s employment was terminated in August 2003 on the grounds of “unsatisfactory attendance”. Ms Carroll says that she appealed against this decision and asked to be considered for ill health retirement, but was refused. Ms Carroll initiated proceedings in the Employment Tribunal for (amongst other things) unfair dismissal and disability discrimination. 

14. Ms Carroll saw a consultant orthopaedic surgeon (Mr Hackney) in July 2004 for the purposes of her Employment Tribunal case. He reported,

“My opinion following my examination of this lady on 5 July 2004 is that she still has a sensitive nerve at the elbow which is not mentioned in the list of complaints she reports and there is no evidence that this particular problem is work related. I think there is a possibility of thoracic outlet syndrome but this would require the opinion of a vascular surgeon to confirm this. X-rays taken of her neck show no evidence of osteo arthrosis or cervical spondylosis. At present there is minimal bursitis in her shoulder and I can find no strong evidence of muscle spasms.

With regard to her bursitis it is possible that a lady of [Ms Carroll’s] height would have difficulty putting letters into boxes over her head as a repetitive activity and her shoulder pain may well have been induced by that. I would therefore recommend that repetitive over head activity be avoided in this particular case. Current management with physiotherapy appears to be reducing her level of bursitis to a satisfactory degree where no further treatment would be recommended.”

15. The Employment Tribunal found that those parts of Ms Carroll’s claim which related to unfair dismissal and disability discrimination succeeded.

16. The Employment Tribunal also considered Ms Carroll’s eligibility for an ill health retirement benefit under the National Agreement. This is a joint agreement between the Royal Mail and the relevant unions. It exists outside the pension scheme. Clause 4 of the National Agreement sets out the definitions of “Retirement on ill-health grounds with immediate pension” and “Retirement on ill-health grounds with lump sum payment”. Clause 4.1 defines “Retirement on ill-health grounds with immediate pension” as,

“the cessation of employment as a result of serious physical or mental ill-health (not simply a decline in energy or ability) such that, in the opinion of the Post Office or associated employer ... the member is permanently incapable of:

a)
carrying out his current duties;

b)
carrying out such other duties for the employer as the employer might reasonably expect the member to perform; and

c)
engaging in employment with any other employer of a type which, in the opinion of his present employer, would be reasonable and appropriate for the member.”

17. Clause 4.2 defines “Retirement on ill-health grounds with lump sum payment” as,

“the cessation of employment as a result of serious physical or mental ill-health (not simply a decline in energy or ability) such that, in the opinion of the Post Office or associated employer ... the employee is, for the foreseeable future, incapable of:

a)
carrying out his current duties;

b)
carrying out such other duties for the employer as the employer might reasonably expect the member to perform.”

18. The Employment Tribunal found that Ms Carroll did not satisfy the conditions set out in Clause 4.1 of the National Agreement; that is that she did not qualify for ill health retirement with an immediate pension. However, it did find that she satisfied the definition set out in Clause 4.2. Consequently, Ms Carroll was awarded a lump sum payment of £7,614.74.

19. In 2006, the Royal Mail’s Pensions Service Centre (PSC) undertook a review of the procedures in place for considering applications from deferred members for the payment of benefits on ill health grounds. In February 2007, the Plan’s newly appointed Chief Medical Adviser, Dr Ewen (an Occupational Physician at Atos Healthcare (Atos)) prepared a procedural manual. This was finalised with the Trustee in September 2007. The manual contains extracts from the relevant rules and template letters for the medical advisers to use.
20. In March 2007, Ms Carroll wrote to PSC saying that she wished to apply for an “Ill Health Retirement Pension”. She said that she had been in receipt of Incapacity Benefit since leaving the Royal Mail. In April 2007, Ms Carroll completed an application form for early payment of her benefits. This form states,

“I wish to apply for early payment of pension benefits on medical grounds. I have asked my doctor/specialist to provide a report to support my application and to forward it to the Chief Medical Adviser.”

21. The form also contained Ms Carroll’s authorisation for the release of her medical records to the ‘Employee Health Service Doctor’ and the Trustee. PSC wrote to Ms Carroll in June 2007 saying that they had not been able to proceed with her case because they had not received a report from her GP or specialist and were, therefore, closing her application.

22. In June 2007, Ms Carroll’s physiotherapist provided a report for the Department for Work and Pensions (DWP). He said Ms Carroll had a longstanding history of complaints affecting her feet, hands, back, neck and shoulders with gradually worsening symptoms. The physiotherapist said that Ms Carroll suffered decreased strength and range of movement in her wrists, fingers and elbows and needed wrist splints to carry out normal activities of daily living. He said that Ms Carroll’s cervical spine was severely affected and that she suffered blackouts and loss of balance through thoracic outlet syndrome. The physiotherapist said that Ms Carroll’s condition would progress in its severity over the next few years.

23. PSC sent Ms Carroll a copy of Rule 9C on 5 July 2007.

24. Ms Carroll wrote to PSC, in July 2007, notifying them (amongst other things) of her new GP’s name and address. She also said that she was under a Dr Chatterjee at a Rheumatology clinic. PSC wrote to Ms Carroll, in August 2007, again saying that they had not received a medical report and had closed her case. They said she could reapply at any time, but that detailed medical evidence was required. Ms Carroll applied again in September 2007. A report was requested from Ms Carroll’s GP, but he responded by saying that she had not signed consent for him to provide a report. PSC sent an application form to Ms Carroll at the beginning of November 2007. She was asked to give the form to her doctor and told that PSC would proceed with her application when they received a medical report. A reminder was sent to Ms Carroll in December 2007 stating that PSC were yet to receive a medical report from her GP or specialist

25. Ms Carroll completed an application for the early payment of her benefits on ill health grounds in January 2008. She sent this, together with details of her GP’s name and address, to PSC. A report was sought from her GP. In their covering letter, PSC asked the GP to give details of any illnesses Ms Carroll was suffering from and the effect of these on her functional capability. They also asked him to say if Ms Carroll was no longer fit for work (providing evidence) and to comment on her prognosis and when she might be fit to return to work. Ms Carroll’s GP responded saying that she had only joined his practice recently and he had only met her once. He said he had been through her past medical records and found it difficult to get a clear picture. The GP said,

“There is a history of anxiety going back to 2003 and there is also a history of musculoskeletal problems particularly relating to her upper limbs and shoulder that I could find going back to 2000. She has never received any specific diagnosis for these, she was reviewed by the Rheumatology specialist in November 2007 who felt that she had an unspecified polyarthropathy but the consultant felt that her symptoms were unlikely to be related to an inflammatory arthritis, there were no other positive findings. It is also possible that she suffers with coeliac disease but I cannot find any definite record of tests being done to verify this ...

She has recently been assessed for incapacity benefit, we enclose a copy of this and she has been accepted as currently unable to work. It would certainly be very difficult for me to say that she won’t be able to work in the future. I think the only reasonable method of assessing her further is via a Specialist Occupational Health Doctor.”

26. PSC referred Ms Carroll’s case to Dr Ewen. The Trustee has explained that it was standard procedure at this time to include a copy of the relevant Plan Rules with the referral. In his response (following the form of the template in the procedural manual), Dr Ewen said that he had seen Ms Carroll’s GP’s letter. He went on to say,

“From the information provided, I am able to advise you that [Ms Carroll] would not have been retired on health grounds had she still been employed by Royal Mail.

The GP indicates that this 50 year old ex-Royal Mail sorter has been assessed by specialists for joint pains but no inflammatory basis for this was found and thus the cause is referred to as unspecified. Although the GP assessed her as currently unable to work, there is no evidence to suggest that she will continue to be incapacitated in the long term, and thus he comments, “It would certainly be difficult for me to say that she won’t be able to work in the future.”

Thus her condition does not meet the entitlement criteria of the Pensions Plan Section pre 2000 C.”

27. PSC notified Ms Carroll that her case had been reviewed by Dr Ewen and quoted his advice. They informed Ms Carroll that her application had been unsuccessful. The decision is made by PSC under delegated authority from the Trustee. Following further correspondence from Ms Carroll, PSC informed her that, if she wished to appeal the decision, she should supply further detailed medical evidence which would be submitted to their Medical Adviser for review. Ms Carroll has not, so far, submitted any further medical evidence to the Trustee or PSC; although she has provided me with copies of two reports produced by specialists in rheumatology for her GP in 2011.

28. In April 2008, the DWP notified Ms Carroll that she was eligible for a Disability Living Allowance (both the lower rate care component and the lower rate mobility component) from March 2007 to March 2009. She has since been awarded Disability Living Allowance until March 2014.

29. One of the issues Ms Carroll has raised concerns the time taken to respond to queries from both her and the Pensions Advisory Service (TPAS). It would not be practical to include details of all the correspondence which took place over the period between PSC notifying Ms Carroll that her application for payment of her benefits had been unsuccessful and her referral of a complaint to my office in this determination. What follows is a brief summary.

30. Ms Carroll contacted TPAS on 1 June 2008. They suggested that she contact the Trustee. Ms Carroll wrote to the Trustee on 18 September 2008 appealing against the decision not to pay her benefits.  PSC responded on 23 September 2008 explaining why her application had been declined. TPAS first contacted the Trustee on Ms Carroll’s behalf on 2 October 2008. They wrote again on 3 October 2008 asking (amongst other things) for a copy of the Trust Deed and Rules. Their letter was acknowledged on 7 October 2008. Following two reminders from TPAS and a couple of telephone conversations between TPAS and PSC, the Trust Deed and Rules were sent to Ms Carroll on 15 December 2008. PSC sent their response to TPAS’ queries on 16 December 2008. TPAS requested more information on 19 December 2008.

31. Ms Carroll appealed against the decision not to pay her benefits early under the Plan’s Internal Dispute Resolution (IDR) procedure on 15 January 2009. She was notified on 27 January 2009 that it would not be possible to provide a stage one response within the usual time scale. PSC issued a stage one response on 13 February 2009. On 5 March 2009, PSC sent TPAS a comprehensive response to various questions raised by them and Ms Carroll since December 2008. TPAS requested additional information on 20 March 2009. Royal Mail responded on 26 March 2009. TPAS requested additional information on 16 April 2009. Royal Mail responded on 24 April 2009. Ms Carroll then wrote to Royal Mail requesting additional information on 18 May 2009. Royal Mail responded on 10 June 2009.

32. Ms Carroll submitted a stage two IDR application on 28 July 2009. The Trustee issued a response on 16 November 2009.

Ms Carroll’s submission

33. Ms Carroll’s submissions, insofar as they relate to the matter before me, are summarised below. As I have explained above, Ms Carroll has raised a number of issues which relate to matters which are not within my jurisdiction. They are not included in this (necessarily brief) summary of her position.

34. Ms Carroll submits:

· she was not a sorter; her contract of employment classed her as a postwoman; she only worked as a sorter after her injury;
· the appropriate test is whether she can carry out her normal occupation which should be given its ordinary meaning (see 76135/2);

· the view expressed by her manager in an e-mail to the Royal Mail’s occupational health department that “if the long term prognosis is such that she will only be able to perform the work that she is currently then in my view she needs to leave … as it adds little in value …” should have been considered by the Trustee when determining whether she would have retired through Incapacity (which could have been by way of dismissal on the grounds of incapacity);
· the Royal Mail and the Trustee have not applied the terms and conditions of the pension scheme of which she is a member and have applied the terms and condition of another scheme;

· the criteria for ill health retirement under Section C are different to those which apply to her under the Post Office Pension Scheme (Ms Carroll refers to the POPS members’ booklet dated July 1997);

· the Plan Rules do not require a prognosis as to the likely duration of her incapacity; there is no reference to ‘permanence’, ‘probable permanence’ or ‘foreseeable future’ in the Rules;

· other rules include a requirement for permanence, but the rules relating to pre 2000 Section C members do not, which indicates a clear intention that permanence was not intended to be part of the test for these members; any attempt to import this requirement is perverse and runs contrary to how the rules were intended to operate (see Harris v Shuttleworth and R00189);
· the Rules which have been applied in her case amount to a change in her accrued rights and are unenforceable under Section 91 of the Pensions Act 1995;

· she has an inalienable right to her ill health pension under Section 91;

· her dismissal was changed to ill health retirement by the Employment Tribunal;

· the Employment Tribunal found that she was covered by the Disability Discrimination Act 1995, which affords protection only to those who have a physical impairment which has a substantial and long term adverse effect on the ability to perform normal day to day activities;

· the Trustee has ignored the Employment Tribunal decision in refusing her application for payment of her pension;

· Royal Mail refuses to acknowledge her accident in 2000;

· the Post Office Pension Scheme did not provide for a lump sum payment on retirement on the grounds of ill health;

· the use of the National Agreement changed the terms and conditions of her pension scheme;

· the National Agreement does not apply to members of the Plan because it would supercede the terms and conditions of the Trust Deed and Rules;

· she was a deferred member from the date her employment ceased and therefore the National Agreement did not apply to her and should not have been considered by the Employment Tribunal;

· no medical advice has been provided by those whom she trusts with her wellbeing; namely, her GP;

· PSC promised to provide guidance notes for her GP in January 2008, but did not do so;

· the medical report accepted by the Trustee was a short report from her GP rather than the detailed medical report she had been told would be obtained;

· neither the Trustee nor Atos have been able to provide her with a copy of a report by the ‘Chief Medical Officer’, so either the Chief Medical Officer did not provide a report and the Trustee lied about its existence or she has been denied access to it;

· she has provided the Trustee with copies of her Disability Living Allowance award and a letter showing work carried out by Bradford Council in her home as a result of her disability;

· she should not have to provide more medical evidence because the right questions should have been asked in 2003 and the right information provided for the Employment Tribunal;

· extensive medical evidence was available to the Trustee via the Royal Mail as a result of having been supplied in relation to the Employment Tribunal claim;

· there were problems with the procedure for considering ill health cases in 2006 which means that the Trustee could not assume that Dr Ewen had applied the correct test;

· Dr Ewen’s report was insufficiently detailed and largely quoted from her GP who had said he found it difficult to get a clear picture;
· the advice provided by her GP was not sufficiently clear or adequate for Dr Ewen to base his opinion on; if her GP had been asked whether she was prevented from following her normal occupation, Dr Ewen would have been able to make use of the GP’s report, but as it is the report is not adequate;
· proving that Dr Ewen was aware of the correct test is not the same as proving that he had applied the correct test;

· Royal Mail and the Trustee either ignored requests for information from her and TPAS or delayed replying;

· her queries have been treated as an inconvenience and the replies from Royal Mail and the Trustee have been abusive, for example, both the IDR responses;

· the response to her IDR complaint was delayed by months;

· there is a conflict of interest in the same lawyer representing both the Royal Mail and the Trustee in her case before the Ombudsman.
The response on behalf of the Royal Mail and the Trustee

35. The response submitted on behalf of the Royal Mail and the Trustee is summarised below. Again, this has been confined to those matters which are within my jurisdiction. It is submitted that:

· Ms Carroll originally joined the POPS in 1998. POPS became Section C of the Plan in April 2000. Ms Carroll became a deferred member in 2003 and therefore the Rules of Section C apply;

· the July 1997 booklet has been superceded by the merger of POPS into the Plan and subsequent changes to the Rules;

· Ms Carroll’s dismissal was not changed to ill health early retirement because she was not found to meet the criteria in clause 4.1 of the National Agreement;

· for Ms Carroll to have an accrued right to the ill health provisions which applied before April 2000, she would have to have been a deferred member or to have applied for retirement from active status before the merger and subsequent rule amendments;

· eligibility for early payment of a deferred pension on health grounds is a Trustee decision; whereas ill health retirement from active status is a decision for the Royal Mail;

· the decision under the definition of Incapacity, in effect transfers from Royal Mail to the Trustee under Rule 9C;

· the Plan’s Medical Adviser was not satisfied that the prognosis in Ms Carroll’s case was for her condition to be either permanent or lead to a permanent and substantial loss of earning capacity;

· during the year April 2007 to March 2008, Atos (primarily Dr Ewen) dealt with 219 applications from deferred members for the early payment of benefits on the grounds of ill health; this, together with the procedural manual, indicates that he was fully aware of the correct test to apply;
· the medical evidence also indicated that Ms Carroll would not satisfy the ill health condition under Part 1 of Schedule 28 to the Finance Act 2004;

· PSC did not promise to send Ms Carroll’s GP any guidance notes, they said they would clarify their requirements with him as necessary;

· the Trustee is satisfied that PSC did provide sufficient guidance for Ms Carroll’s GP about the type of medical evidence required;

· it is the Trustee’s deliberate policy not to provide information for the GP in order that they do not focus on whether the applicant meets the eligibility test and fail to provide adequate material covering diagnosis, capability and prognosis and in order that the applicant is not confused as to the correct decision maker;

· they have provided copies of all the medical evidence they hold and, whilst they cannot account for Atos’ record keeping, they suggest it may be that Atos could not identify the report Ms Carroll had requested from her description;

· they refute the allegation that any of their responses to Ms Carroll have been abusive;

· advice was sought from Ms Carroll’s GP and PSC considered that his response was sufficient for them to refer her case to the Plan’s Medical Adviser for his recommendations;

· they have not sought to ignore or delay responding to any queries from either Ms Carroll or TPAS, but, due to the substantial documentation involved and the numerous requests for information and queries raised, it may have taken them longer than usual to respond;

· where there has been delay, they have notified Ms Carroll and/or TPAS and apologised;

· Ms Carroll has been advised that, if she wishes to appeal, she should supply further medical evidence to support her application, but she has not yet done so;

· Ms Carroll may reapply for ill health retirement at any time if she is able to provide new medical evidence to support her application.
Conclusions

36. Ms Carroll applied for the early payment of her retirement benefits on the grounds of ill health in 2007/08, at which time she was a deferred member of the Plan. Her application therefore fell to be considered under Rule 9C. Under 9C, Ms Carroll would be eligible to receive her deferred benefits early if she would have retired under Rule 5D had she still been in service. In other words, Ms Carroll had to satisfy the definition of Incapacity set out in Rule 1. Because Ms Carroll was in pensionable service on 31 March 2000 but had since become a deferred member, the applicable definition of Incapacity is a “physical or mental incapacity which prevents a Member from following his normal occupation or seriously impairs his earning capacity”. Under Rule 9C it is for the Trustee to form an opinion as to whether Ms Carroll would have retired on the grounds of Incapacity had she still been in service.

37. Ms Carroll argues that she was not a ‘sorter’ and says that her contract of employment classed her as a ‘postwoman’. Ms Carroll was initially employed to “segregate” mail sacks. She was then transferred to a mail centre and was principally engaged in sorting letters. Ms Carroll’s concern is with Dr Ewen’s reference to her being a sorter in his report and she feels this is not an appropriate description of her “normal occupation” for the purposes of the Incapacity definition.
38. The case to which Ms Carroll’s advisers have referred me concerned a pilot who lost his licence when the CAA authority declared him unfit to fly. There the argument was whether someone who could no longer be actively engaged in flying could undertake the occupation ‘pilot’. Given the very specific nature of the occupation in that case, I do not find it overly helpful in considering Ms Carroll’s case. In view of the fact that Ms Carroll was employed on the sorting side of Royal Mail’s functions both before and after her transfer and that the transfer arose out of allegations of harassment, I do not find the description inappropriate. Ms Carroll’s normal occupation is the role she fulfilled prior to the termination of her employment and this was as a sorter in a mail centre. I acknowledge that Ms Carroll’s duties were temporarily restricted subsequent to her transfer, but she was nevertheless transferred to a sorter’s role.
39. I move now to consider the process by which the Trustee formed its opinion. There are certain well established principles which the Trustee is expected to adhere to when forming its opinion. Briefly, it is required:

· only to take relevant matters into account and not irrelevant ones;

· to ask the right questions;

· to interpret the Rules correctly and direct itself correctly as to the law; and

· not to come to a perverse decision.

40. In this context, ‘perverse’ is taken to mean a decision which no other decision maker, properly directing itself, would come to in the same circumstances.

41. The evidence does not suggest that the Trustee took any irrelevant matters into account nor that it omitted any relevant ones. Ms Carroll says that Royal Mail refuse to acknowledge that she had an accident at work in 2000. However, the cause of Ms Carroll’s incapacity is not relevant to the consideration of her eligibility under 9C(i).

42. The questions the Trustee needed to ask were:

· whether Ms Carroll was suffering from physical or mental incapacity which prevented her from following her normal occupation or which seriously impaired her earning capacity; and

· whether her incapacity was likely to last at least until her normal retirement age.
43. Ms Carroll has pointed out that the Rules do not refer to ‘permanence’, ‘probable permanence’ or ‘foreseeable future’. However, it is an accepted legal principle
 that the requirement for permanence may be implied where it is absent. ‘Permanent’ in this context is taken to mean that the incapacity is likely to last at least until normal retirement age. Ms Carroll (through her solicitors) argues that it is not appropriate to import the need for permanence in the specific circumstances of a pre 2000 member. It is argued that the rules applying to pre 2000 members do not require permanence when other rules do and that indicates a clear intention that permanence should not be a requirement for the payment of benefits.
44. In Harris v Shuttleworth, the Court of Appeal found,

“If an employee has the misfortune to suffer from some condition which renders him incapable of working in his job for the [Employer] for a temporary period, longer than the time for which they are willing to pay his salary, but is likely to be able to work again in that or a similar job at some time in the future, it would in my view be straining language to describe the termination of his employment as "retirement from the service ... by reason of incapacity". In its context in the whole body of the rules, it is to my mind clear that Rule 19 is intended to relate to incapacity which is a condition which is likely to endure at least until the normal date of retirement, ie until normal pension age with the rules. Thus in order to be entitled to a pension under Rule 19, the employee must be able to show that, on the balance of probability, his incapacity is likely to last at least until that date.”
45. Rule 9C provides for the member to receive their benefits early if they would have retired under Rule 5D on the grounds of Incapacity had they still been in service. I acknowledge that the definition of Incapacity which applies in Ms Carroll’s case does not include a reference to permanence; unlike the post 1 April 2000 definition. However, I do not agree that this is as significant as has been suggested. The general principle is that retirement from service by reason of incapacity is intended to apply where the member’s ill health is likely to endure for more than a temporary period, albeit that the period is longer than the employer is willing to pay a salary (the view encapsulated in the manager’s e-mail to which Ms Carroll refers).
46. I acknowledge that the post 1 April 2000 definition specifically refers to the member being permanently incapable, whereas the pre 2000 definition does not. However, I do not find that this is sufficient reason to set aside the Harris v Shuttleworth principle. Had I been considering the definition of Incapacity prior to the March 2000 amendments, I would have certainly imported the requirement for permanence as described in that case.
47. PSC did not frame their request for a report from Ms Carroll’s GP in the exact terms of the definition of Incapacity. Nor did they supply the GP with a copy of the definition. Ms Carroll’s GP was asked to comment on any illnesses she was suffering from and what effect these had on her functional capability. He was also asked to say whether she was no longer fit for work which is not the test for eligibility under Rule 9C. I think it would have been helpful if PSC had been more specific in their request to Ms Carroll’s GP.
48. Whilst, I can understand that it is not desirable for the GP to focus on the eligibility test alone, it can easily be made clear that a diagnosis and a prognosis is required. It may not be necessary to provide a copy of the relevant rule itself, provided that the request for information includes an adequate explanation of what it being sought. Providing the GP with the relevant information to give an informed opinion would also serve to reassure members that their doctor’s view is really being sought. However, given the nature of the GP’s response (that he could not say if she was unable to work), I do not find that the lack of clarity had any adverse effect on the consideration of Ms Carroll’s application of payment of her benefits since he was not prepared to give a view and suggested that Ms Carroll be referred to an occupational health specialist for this. Her case was, in fact, referred to an occupational health specialist as the GP suggested – Dr Ewen.
49. Ms Carroll and her advisers suggest that the GP’s report was inadequate for Dr Ewen’s purposes. Dr Ewen clearly did not think so and, to a large extent, that must be a matter for his professional judgement.  Essentially, all that was missing from the GP’s report was his view as to Ms Carroll’s eligibility under Rule 9C. Since Dr Ewen was being asked to form his own view as to her eligibility, I do not find that the GP’s report was so obviously insufficient for his purposes such that it would not be appropriate for the Trustee to rely on Dr Ewen’s opinion.
50. Ms Carroll and her advisers do not agree that the Trustee could rely on Dr Ewen’s opinion. They point to the review undertaken in 2006 and the issues it uncovered. However, this pre-dates Dr Ewen’s appointment and is no indication of any issues with his approach.

51. As Chief Medical Advisor to the Plan, Dr Ewen might be expected to understand the criteria for payment under Rule 9C(i) without PSC necessarily spelling these out in their referral.  I find it particularly relevant that he had been so closely involved in establishing the procedures for dealing with these applications. This clearly means that he was completely familiar with what was required. Moreover he clearly framed his response in the same terms as are used in Rule 9C in that he advised that Ms Carroll would not have been retired on health grounds had she still been employed by Royal Mail (following the agreed template). It follows that I am satisfied that Dr Ewen was fully aware of the requirements of the Plan Rules. I do not agree that, provided the Trustee was satisfied that Dr Ewen understood what the correct test was, it could not proceed on the assumption that this was indeed the test he had applied, unless there was evidence to the contrary. Dr Ewen stated quite clearly that Ms Carroll’s condition did not meet the entitlement criteria of the Pensions Plan Section pre 2000 C. There was no reason for the Trustee not to think that these were the criteria he had applied.
52. In view of this, I find that the Trustee did ask the right questions and did interpret the Plan Rules and the law correctly. It remains for me to consider whether its’ decision could be considered perverse.

53. As I have explained, it is for the Trustee (or PSC) to decide whether Ms Carroll meets the Incapacity criteria. It is for them to weigh up the available evidence and the weight they attach to any piece of evidence is for them to decide. It is not my role to weigh up the evidence for them. I am guided here by a fairly recent case (Sampson and others -v- Hodgson and others [2008] All ER (D) 395 (Apr)) where the judge said,
“If the trustees fail to take into account any relevant evidence or material, their decision can be set aside as having been improperly reached. But provided they take it into account, the weight to be given to that evidence or material is entirely a matter for the trustees, not the Ombudsman or (on appeal) the Court. The Trustees may take evidence or material into account but give it very little weight. Indeed, they can take it into account but assign it no weight at all …”
54. The Trustee is therefore entitled to rely on the advice it receives from its’ own medical advisers provided that there is no obvious reason why it should not. For example, if there was a factual error in the medical adviser’s report or it was not clear that the medical adviser had applied the correct test for eligibility, I would expect the Trustee to clarify the report with the adviser before proceeding to rely on it. This is not the case here.
55. I find therefore that the Trustee’s decision cannot be described as perverse and that the decision not to pay Ms Carroll’s deferred benefits early on the grounds of ill health was properly reached.
56. Since the decision is not the Royal Mail’s, it follows that I do not uphold the complaint against them either.

57. On the question of delays in the appeal/dispute process and in responding to queries, I find that, whilst it is true that replies sometimes took longer than might be wished, allowance should be made for the nature of the case and the volume of correspondence. I do not find that there is any evidence that either the Trustee or Royal Mail deliberately set out to delay matters or to withhold information. It was the case that information was being asked of both the Trustee and Royal Mail by both TPAS and Ms Carroll and it was not always clear who was needed to reply and to whom. Nor do I find that the responses were in any way abusive. I find that the Trustee and Royal Mail attempted to deal with a difficult case in an appropriate and proportionate manner.

58. On the question of the Royal Mail and the Trustee being represented by the same lawyer, I cannot see that a conflict exists. The issues cover the same ground and a joint response to my office is helpful in such circumstances. In any event, the conduct of the lawyer is not for me to consider.

JANE IRVINE 

Deputy Pensions Ombudsman 

27 March 2012 
� Harris v Shuttleworth [1993] EWCA Civ 29
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