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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Dr C Royle

	Scheme
	NHS Pension Scheme (the Scheme)

	Respondents
	NHS Pensions


Subject
Dr Royle says that NHS Pensions has refused to award him a ‘Tier 2’ ill health early retirement pension under the Scheme.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against NHS Pensions because it: 

· correctly applied the regulations;

· obtained appropriate medical advice and there is no clear reason why this advice should not be followed; and

· did not make a decision that was perverse.  
DETAILED DETERMINATION

Material Facts

1. Dr Royle who was employed a Consultant Surgeon by the NHS, applied for an ill health pension in October 2009. The conditions listed on his application form as preventing him from continuing in his work are “mechanical back pain with sciatic involvement and instability and degenerative change right knee”. 

2. The regulations governing the Scheme provides:

“A member to whom this regulation applies who retires from pensionable employment before normal retirement age shall be entitled to a pension under this regulation if…

the member’s employment is terminated because of physical or mental infirmity as a result of which the member is – 

(i) permanently incapable of efficiently discharging the duties of that employment (the “tier 1 condition”); or

(ii) permanently incapable of regular employment of like duration (the “tier 2 condition”) in addition to meeting the tier 1 condition”   
3. ‘Tier 1’ provides an entitlement to retirement benefits the member has earned to date, paid without an actuarial reduction for early payment. While ‘Tier 2’ provides an entitlement to retirement benefits the member has earned to date enhanced by two thirds of their prospective membership up to normal retirement age.

4. On 8 October 2009 Dr Royle was informed by NHS Pensions that he met the ‘Tier 1’, but not the ‘Tier 2’, condition for ill health retirement benefits. It was stated that the medical adviser’s advice was:

“The medical evidence consists of reports fro the Occupational Physician, Dr Steele-Perkins, of 2/10/09, 16/3/09, 14/7/09 and 8/309[sic], and from the Pain Management Consultant Dr Hunter, of 25/9/09, and from the Consultant Neurosurgeon, Professor Gill, of 4/8/09 and from the Consultant Orthopaedic Surgeon, Mr Shardlow of 9/9/09. 

… 
The evidence is that Mr Royle has been absent from work due to the effects of degenerative spinal disease. He suffered mechanical back pain. He also has degenerative disease and instability of the right knee. Symptoms have been gradually increasing in severity and he has had appropriate management under the care of the above specialists. There have been modifications to his role but he has not been able to carry on at work due to a worsening in his back condition. Treatment has only been partially successful and he is said to remain functionally impaired in areas relevant to his role as a Colorectal Surgeon. No improvement in this situation is anticipated, therefore it is accepted that, on balance, he is unlikely again to be able to cope comfortably, safely or efficiently with the normal range of duties which from[sic] an integral part of his clinical role.

It is considered that currently available evidence does not tend to indicate that this applicant is, on the balance of probabilities, permanently incapable of regular employment of like duration (regard being had to the number of hours, half days and sessions the member works in the NHS employment).

The Tier 2 condition is not met.

While the above incapacity is accepted, specialist opinion has been that there may [be] some degree of further improvement in aspects of his condition following discectomy in June ’09, and it is reasonable, therefore, that he could perform work of a non physically demanding non clinical nature, of a suitable type, with appropriate adjustments in view of some symptoms which are likely to continue to some degree.
Evidence is sufficient to make it unnecessary to advise reassessment of the tier 2 condition within three years (or before normal benefit age which ever is the sooner).

While there may [be] some worsening of the degenerative disease over the years there is not likely to be a significant worsening in this and related functional capacity in the above time scale.” 
5. Dr Royle appealed against NHS Pensions’ decision not to grant him a ‘Tier 2’ and the matter was considered under the Scheme internal dispute resolution procedures (IDRP). The IDRP stage one decision was that the appeal was unsuccessful. The reason given for the decision was the advice received from the medical adviser who had stated:

“Evidence submitted includes a letter from the applicant and a copy letter from the Consultant Neurosurgeon (23/11/09).

…

The applicant contends that his Occupational Health Consultant states that he has to be considered permanently incapacitated for his role or equivalent and that further treatment pathways would not impact on this. The regulations do not include the word “equivalent” in respect of regular employment of like duration (for the Tier 2 condition).

The applicant indicates that his Pain Management Consultant states that the symptoms from his chronic back low back pain alone are sufficient to preclude concentration and performance of surgical procedures and that this will be long term.

Regular employment of like duration does not have to include surgical procedures. 

The applicant indicates that his Neurosurgeon expresses concern at his continuing level of back pain that had made it impossible for him to continue his clinical work as a GI Surgeon and is not optimistic that he will be able to return to this type of work.

Regular employment of like duration does not have to include clinical work as a GI Surgeon.

…

As this applicant’s actual progress remains to be seen it is considered that currently available evidence is insufficient to assess the longer term outcome in terms of this applicant’s ability to permanently undertake any regular employment of lie duration…

Therefore one reassessment of the tier 2 condition (within a period of three years commencing with the date of the decision to accept that the Tier 1 condition was met is recommended.

This reassessment is in addition to recourse under Internal Dispute Resolution Procedure.

It is entirely for the applicant to provide evidence to support claimed permanent incapacity for regular employment of like duration (the Tier 2 condition) at any such reassessment.”

6. An appeal was made in June 2010 for the matter to be considered under stage two of IDRP. The stage two IDRP decision, which was given in July 2010, was not to uphold the appeal. In reaching this decision NHS Pensions had obtained advice from its medical adviser who commented:

“Evidence submitted includes: submissions made by Karen Brown, principal pensions officer of the British Medical Association dated 26/05/2010. Medical reports by Prof. Steven Gill, consultant neurosurgeon dated 11/05/2010 and Dr Stephen Hunter, consultant in pain management dated 01/04/2010. This has been carefully considered, by a medical adviser not previously involved in this case, along with existing evidence.

It is considered that currently available evidence does not tend to indicate that this applicant is, on the balance of probabilities, permanently incapable of regular employment of like duration…The Tier 2 condition is not met.

In the report dated 11/05/2010 Prof. Steven Gill, consultant neurosurgeon indicates that Dr Royle cannot sit comfortably for more than 40 minutes and cannot stand for more than 20 minutes. Dr Stephen Hunter, consultant in pain management in his report dated 01/04/2010 indicates that DR[sic] Royle is unable to sit down for more than an hour, and unable to stand for more than 15-20 minutes. Dr Hunter also indicates that his concentration is affected as a result of pain and insomnia.

While it is accepted that he is unable to continuously sit for a long and stand for long, adjustments to work and working environment under the provisions of the disability discrimination act, 1995 can be explored with the hep of an Consultant Occupational Physician to accommodate the disability before undertaking an employment of like duration. Comprehensive ergonomic assessment should be able to identify adjustments such as short & frequent breaks and ergonomic aids that should address the musculoskeletal discomfort enabling him to undertake a less ergonomically demanding role.

While it is accepted that he has had back pain for long, and that the underlying pathology is unlikely to change for the foreseeable future, rehabilitation and training should enable Dr Royle to undertake a less demanding role of like duration. While it is accepted that persistent pain may affect future training and rehabilitation, it is not impossible to consider ergonomic adjustments that may aid rehabilitation and training, there is no evidence to indicate that rehabilitation specialist advice has been sought.

Evidence is sufficient to make it unnecessary to allow a reassessment of the Tier 2 condition within three years. The evidence indicates he has degenerative spinal condition, there is no evidence to indicate that he has rapidly progressive medical condition that may affect his ability within the next 3 years.”    
 Summary of Dr Royle’s position  
7. The British Medical Association on behalf of Dr Royle state:
· It is perverse for NHS Pensions to argue that he has not explored ergonomic adjustments to his working environment to enable a return to work. He has been under the care of a consultant occupational physician for a number of years before his retirement and has been subject to a full range of assessments for work place adjustments to enable a return to work. Indeed it was during a phased return to work under the guidance and supervision of a consultant occupational physician that his condition considerably worsened requiring surgical intervention. He has remained unable to sit for more than 40 minutes or stand for more than 20 minutes and has reduced mobility.
· In November 2008 Dr May wrote to the Medical Director of the Yeovil District Hospital confirming that Dr Royle had attempted to return to work on two occasions. Following a further attempted pain management procedure Dr May suggested a further possible return to work by December 2008 and cited a suggested programme of reduced duties to assist in this process.

· In December 2008 Dr May wrote again to the Medical Director of the Yeovil District Hospital confirming a positive outcome following pain control treatment and confirming that Dr Royle will be embarking on a phased return to work, with limitations, in December 2008.

· In a letter dated 12 January 2009, Dr Steele-Perkins confirms the success of Dr Royle’s rehabilitation however noting fatigue and increasing discomfort towards the end of the day, and suggested adaptions to his environment in the form of the saddle type stools.

· In another letter dated 13 February 2009, Dr Steele-Perkins details further ergonomics adjustments to the workplace aimed at rehabilitating Dr Royle into employment. Later Dr Royle injured his knee which had a significant detrimental effect on his recovery.

· In March 2009 Dr Steele-Perkins updated the Medical Director of the Yeovil District Hospital of the current status of Dr Royle’s return to work following ergonomic support.

· In July 2009 Dr Steele-Perkins wrote to Professor Gill for a current update on Dr Royle’s position and for guidance on rehabilitation and a sheltered return to work. Responding to this Professor Gill confirmed that Dr Royle was subject to a microdiscectomy at L3/4 on 23 June 2009.

· Dr Royle had considerable support from Occupational Health. Medical evidence had been provided by Professor Gill and Dr Hunter which suggested a significant level of immobility due to his physical injury and fatigue and lack of concentration due to insomnia and the level of pain. It is difficult to imagine any type of employment which might be suitable for someone with this range of disabling conditions. 

· Dr Royle was previously employed as a Consultant Surgeon on a 12 PA contract. This means that he was contracted to work 48 hours per week plus on call duties. It would be interesting to know what type of reasonable adjustments could be made to any appropriate job of similar hours which would make this type of post suitable for Dr Royle given his documented limitations.

· Dr Royle does not accept that NHS Pensions has given fair consideration to his rehabilitation and to the reasonable adjustments made to try to enable a return to his former job and which could equally be applied to alternative reasonable employment. Given the nature of Dr Royle’s former job, his education, his training and the number of hours he was contracted to work in the NHS, it does not seem likely that an alternative full time job would be available to him regardless of any ergonomic adjustments. 
Summary of NHS Pension’s position  
8. It refutes any allegation of maladministration and submits that it has properly considered Mr Royle’s application, taking into account all relevant evidence. It has taken advice from the proper sources, i.e. the Scheme’s medical advisers, weighed the evidence appropriately and as a result, arrived at a decision that is not perverse.
Conclusions

9. NHS Pensions agrees that Dr Royle satisfies the criteria under ‘Tier 1’ for an ill health pension from the Scheme. This means that he is permanently incapable of effectively discharging the duties of a Consultant Surgeon. 

10. However, NHS Pensions had decided that he is not permanently incapable of regular employment and therefore did not meet the criteria under ‘Tier 2’ for an ill health pension from the Scheme.
11. In ill health cases such as this, my role is to determine whether or not those responsible for making decisions, NHS Pensions, have applied the appropriate regulations correctly; asked the right questions; taken only into account relevant evidence and not irrelevant evidence; and that the decision reached was not perverse, that is to say the decision is one which no reasonable decision maker, faced with the same evidence, could have reached.

12. The weight that NHS Pensions attaches to any piece of evidence in making its decision is for it to determine and it is entitled to rely on the advice it receives from its medical advisers; unless there is good reason why it should not, for example, a factual error in that advice.

13. The Regulations (see paragraph 2 above) provide that, to qualify for a ‘Tier 2’ ill health early retirement pension from the Scheme, a member must on the balance of probability be permanently incapable of regular employment. Permanently in this context means at least until the Scheme's normal retirement age of 60. Based on the medical evidence available, I find that NHS Pensions could not establish, on the balance of probability, that Dr Royle was permanently incapable of regular employment. 
14. NHS Pensions had obtained medical advice and considered that when making their decision. Dr Royle may not agree with NHS Pension's medical advisor and while NHS Pensions is not obliged to follow the advice it received, it would need clear reasons for not doing so. I have no reason to believe that NHS Pensions had grounds for not accepting the advice it received.

15. The Regulations have been interpreted and applied correctly and NHS Pensions’ decision cannot be said to be perverse. Consequently, there is no evidence of maladministration and accordingly I do not uphold the complaint against it.
JANE IRVINE 

Deputy Pensions Ombudsman 

2 September 2011 
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