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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr K Grayson

	Scheme
	Capgemini UK Pension Plan

	Respondents
	Trustees of the Capgemini UK Pension Plan


Subject
Mr Grayson complains that:

· a late retirement factor is not being applied to his preserved benefits;
· the internal dispute resolution procedure is flawed.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Trustees because: 

· the trustees improperly refused to allow the application of a late retirement factor;
· the trustees did not properly consider Mr Grayson’s complaint under the internal dispute resolution procedure.

DETAILED DETERMINATION

Material Facts

1. Mr Grayson is a member of two sections of the Capgemini UK Pension Plan (the Plan).  Mr Grayson’s active membership of the British Steel defined benefits section (the DB section) ceased on 31 March 2008.  He joined the defined contribution section (the DC section) of the Plan with effect from 1 April 2008, when he was 57.  The normal retirement date (NRD) in the DB section was 60 and in the DC section it was 65.
2. Rule 1(ii) of a deed of amendment dated 20 March 2008 of the Plan Rules stated:

“The following new General Rule shall be inserted immediately after General Rule 3.12…

3.13 Dual Membership

In the case of an in service deferred member, a British Steel in service deferred member or an executive in service deferred member who is also a member of the Defined Contribution Section (and unless the principal employer and trustees in any particular case otherwise determine):-

(i)  salaried service under the In Service Deferred Section, the British Steel In Service Deferred Member Section or the Executive In Service Deferred Member Section (as appropriate) and pensionable service under the Defined Contribution Section must terminate at the same time; and

(ii)  the payment of any benefit or taking of any action in respect of any benefit under either Section shall cause the payment of a corresponding benefit (in all cases as determined by the trustees) in the other applicable Section;

and the principal employer and trustees may (but shall not be obliged to) provide such consents under the Deed and Rules as they consider appropriate in order to achieve this.”

3. Rule 5.3 of the deed of amendment stated:
“Deferment of pension

Where a member who has reached normal retirement date stays in service with the consent of the employer –
(a)  and has made an election in accordance with paragraph (b) of General Rule 9.1 (Inland Revenue limits), payment of his pension shall be deferred until the earlier of leaving service or attaining age 75;

(b)  and has not made an election in accordance with paragraph (b) of General Rule 9.1 (Inland Revenue limits), payment of his pension shall be deferred until leaving service but may, at his option (but only with the consent of the employer and trustees) begin at any age before he leaves service.

In either case, when the pension comes into payment, the member shall be entitled to the same pension as at normal retirement date but increased by such amount as the trustees acting on actuarial advice shall decide having regard to the period of deferment provided that a member may agree with the trustees that his pension shall instead be calculated by reference to his final pensionable salary at the date of cessation of salaried service and his pensionable service, and the aforesaid increase shall (if appropriate) apply only in respect of the period after that date.”
4. “Salaried Service” was defined in the Plan Rules as:
“In respect of a Member the period of Service after 31 March 2008 in relation to which increases to Annual Salary, British Steel Pensionable Salary and Pensionable Salary and to Underpin Pensionable Salary will be applied by the Trustees to and in respect of his benefits under the British Steel ISDM Section Provided That such period will end on the date of the Member’s actual retirement or ceasing to accrue benefits under the Plan or any earlier date from which he notifies the Principal Employer that he wishes to terminate the link between calculation of benefits to and in respect of him and future increases to Annual Salary, British Steel Pensionable Salary and Pensionable Salary and to Underpin Pensionable Salary in accordance with British Steel ISDM Rule 2.1 (Eligibility).”
5. When the British Steel section was closed to further accrual, briefing sessions were held for those affected.  The trustees’ records show that Mr Grayson attended a briefing session on 26 July 2007 and Mr Grayson initially recalled the date as some time in July 2007, although he subsequently thought it might have been in November 2007.  Mr Grayson says that he asked the assistant pensions manager if he could pay contributions to the DC section after age 60, and still have his DB pension increased for late retirement.  He remembers the assistant pensions manager saying that he could do this.  The July 2007 session was recorded and the recording does not include  any questions from the floor on this subject.  The assistant pensions manager does not recall having a conversation with Mr Grayson.
6. The trustees arranged further briefing sessions in November and December 2007 for those intending to join the DC section, at which details were given about the options available from it.  The trustees did not keep records of those attending..
7. On 1 April 2009, when he was 58, Mr Grayson sent an email to the Plan’s administrator, saying:
“As a member of the DB (in service deferred) and now a member of the DC section with different NRA’s I wondered if you could clarify something for me.
With my DB plan NRA being 60 and the DC contractual retirement age now being 65, should I be lucky enough to continue working beyond 60 what is the late retirement factor which would be applied to my in service deferred DB pension?”

8. The administrator replied on 15 April 2009, saying:

“I can confirm that should you be an active member of the Plan when you reach age 60 and wish to continue in employment with Capgemini you will have three options.  Firstly you can choose to start receiving your benefits from both the Defined Benefit (DB) and Defined Contribution (DC) sections and continue to work.  Please note that if you choose this option both your DB and DC benefits must be taken at the same time, and you will no longer be an active member of the Plan.
Your second option would be to continue in active membership in both DB and DC sections.  This would mean that you would continue to contribute to your DC benefits and your salary linkage, including underpin salary, would remain in place for your DB benefits.

The third option would be to continue in active membership of the DC section and become a deferred member of the DB section.  This means you continue to contribute to your DC benefits, but your DB benefits would cease the salary linkage from age 60 and a deferred pension calculated at that date.  When you retire a late retirement factor would then be applied to your DB benefits.  The late retirement factor is currently 9% per annum simple.”

9. Mr Grayson’s 60th birthday was 3 July 2010.  The administrator has provided a copy of a letter sent  to him on 8 January 2010, giving details of his options at age 60.  Mr Grayson says that he did not receive this letter.  Mr Grayson telephoned the administrator on 22 April 2010 and requested benefit statements, which were sent to him on 25 May 2010.  Mr Grayson says that he realised from these that the option he wanted – to continue paying contributions to the DC section and also have a late retirement factor applied to his DB section benefits – was not available.  Mr Grayson queried this with the administrator and on 1 June 2010 the administrator sent Mr Grayson an email saying:
“Please accept my apologies for the misleading information provided to you on 15 April 2009, and that you did not receive our correspondence providing full options on 8 January 2010.

As you are aware, your normal retirement age is 60 under the Defined Benefit Section (DB) and 65 under the Defined Contribution Section (DC).

On reaching your Normal Retirement Age under the DB section, and continuing in employment with the Company, and deferring payment of your pension benefits, you have the following options.
A.  Cease being an active member of the Plan where your In Service Deferred Member Section benefits will be increased by a late retirement factor between your normal retirement age and the date you actually retire.  Please note that no further contributions can be paid to the Defined Contribution section.

Or,

B.  You may continue being an active member, and you will continue as an in service deferred member until the date you actually retire.  Your contributions to the DC section will continue until the date you actually retire.”
10. Following further correspondence with the administrator and Capgemini’s pensions department, Mr Grayson complained under the Plan’s internal dispute resolution procedure (IDRP), which was a two stage process.  Mr Grayson was told that first stage decisions were made by Mr B, who was Capgemini’s group pensions and benefits manager.  Second stage decisions were made by the Plan’s trustees.  Mr Grayson said that he wanted to continue contributing to the DC section and also have the late retirement factor applied to his DB section benefits.  Mr B wrote to Mr Grayson on 7 July 2010, saying that his letter was both the first and second stage decisions.  Mr B apologised for the administrator’s error and said that the Plan Rules did not allow what Mr Grayson wanted to do.  Mr B said that Mr Grayson had three choices; he could cease contributions and draw his DB and DC pensions, cease contributions and have a late retirement factor applied to his DB benefits when he retired or continue paying DC contributions, in which case a late retirement factor would not apply to his DB benefits.
11. Mr Grayson asked Mr B why the first and second stages had been combined.  Mr B said that the trustees’ decision would be the same as his, and combining the two stages in one letter allowed Mr Grayson to make an application to me, or seek assistance from the Pensions Advisory Service, without further delay.
12. Mr Grayson asked for his complaint to be referred to the trustees.  A colleague of Mr B’s told Mr Grayson by email that the trustees agreed with Mr B and they would not reconsider the matter.
Summary of Mr Grayson’s position
13. Mr Grayson considers that the administrator’s email dated 15 April 2009 correctly reflected the position at that date.  Mr Grayson thinks that the Plan Rules were subsequently changed so as to remove the option he and other members wanted.
14. Mr Grayson says that the trustees should have consulted members about the changes in the Plan Rules.  He says there was no consultation at all.

15. Mr Grayson says that it would not be sensible for him to cease contributions to the DC section, as he would lose the benefit of his and Capgemini’s contributions.
16. Mr Grayson asks that I direct the trustees to allow him, and any other member of the Plan in a similar situation, to pay contributions to the DC section and have a late retirement factor applied to the DB section benefits.
17. Mr Grayson says that Mr B was the sole arbiter of the IDRP, and that the trustees should have provided a second stage response to his complaint when he asked for one.

Summary of the trustees’ position
18. The trustees say they regret that the Plan’s administrator initially provided Mr Grayson with incorrect information.  However, Mr Grayson is only entitled to benefits calculated in accordance with the Rules.
19. The trustees say that the Rules quoted in paragraphs 2 and 3 prevent Mr Grayson from contributing to the DC section and having a late retirement factor applied to his DB benefits.  The Rules do not permit different actions, such as the application of a late retirement factor to DB benefits and continued accrual in the DC section.  The trustees say that the Plan has always been operated this way.
20. The trustees say that the definition of “salaried service” in the Plan Rules supported this approach, as it provided for Mr Grayson, having chosen to become a deferred member of the DB section and thereby qualifying for a late retirement factor, to be treated as having ceased to be in salaried service at age 60.

21. The trustees say that there was a detailed consultation exercise when the DB section was closed to further accrual and Mr Grayson was offered membership of the DC section.  The changes dated 20 March 2008 affected approximately 2,500 members and briefing sessions were arranged around the country, one of which was attended by Mr Grayson.
22. The trustees say that Mr B decided to depart from the two stage IDRP process after consultation with the trustees and their advisers, because Mr Grayson’s complaint concerned the operation of the Scheme Rules and could potentially affect a significant number of other members of the Scheme.  It was clear to Mr B that Mr Grayson was going to make an application to me.
Conclusions
The late retirement factor
23. Paragraph (ii) of Rule 1(ii) provided that salaried service in both the DB and DC sections had to end at the same time.  Benefits from both sections also had to be taken together.  So Mr Grayson had to take his DB and DC pensions at the same time.  Paragraph (ii) also provided that “taking any action in respect of any benefit under either section shall cause the payment of a corresponding benefit…in the other applicable section.”  So applying a late retirement factor to Mr Grayson’s DB benefits would give rise to a similar enhancement to his DC benefits, if one was available, which it was not.  However, this did not remove the requirement under Rule 5.3 for Mr Grayson’s DB benefits to be “increased by such amount as the trustees acting on actuarial advice shall decide having regard to the period of deferment…”
24. Mr Grayson reached the NRD of the DB section, of which he was a deferred member.  A late retirement factor had to be applied to his DB benefits when he retired.  Mr Grayson’s active membership of the DC section was no bar to this; paying contributions was not “taking of any action in respect of a benefit.”  If the trustees had meant to say “paying contributions” then they would have used those words when drafting Rule 5.3.
25. I do not see how the definition of “salaried service” supports the trustees’ position.  Mr Grayson had not retired or ceased to accrue benefits under the Plan, nor had he notified Capgemini that he wished to terminate the link between calculation of benefits and future salary increases.
26. I therefore uphold Mr Grayson’s complaint about the trustees’ refusal to apply a late retirement factor to his DB section benefits when he retires.
27. I see no good reason to doubt Mr Grayson’s account of his conversation with the assistant pensions manager, bearing in mind that the Plan’s administrator subsequently provided similar advice to Mr Grayson.  It seems to me to be more likely than not that Mr Grayson asked the question at one of the briefing sessions at which no recording was made.  Given the passage of time, I am not surprised that the assistant pensions manager cannot recall the conversation.   Mr Grayson was undoubtedly caused distress and inconvenience when he received benefit statements that did not reflect what he had been told in response to his specific enquiries.  Mr Grayson is entitled to modest compensation for this.
28. The trustees arranged briefing sessions and made a considerable effort to communicate with Plan members when the changes took place.  I do not uphold Mr Grayson’s complaint about a lack of consultation.  Mr Grayson is clearly incorrect in his assertion that the Rules were amended after the administrator wrote to him on 15 April 2009; the deed of amendment was dated 20 March 2008.
29. I determine individual complaints.  Other members of the Plan have not appointed Mr Grayson as their representative, and my jurisdiction does not extend to “class actions”.  Therefore I cannot accede to Mr Grayson’s request that my Directions apply to other members who might be in the same situation as him, although they are of course free to make their own applications to me.
IDRP
30. The trustees operated a two stage IDRP.  The second stage was a referral to the trustees.  No doubt Mr B thought he was acting in the best interests of the trustees and Mr Grayson when, in effect, he shortened the IDRP to one stage.  I appreciate that Mr B and the trustees viewed Mr Grayson’s complaint as one that would eventually be referred to my office anyway.  But the trustees had a two stage procedure, presumably to give a right of appeal against the first stage decision maker, and that should have been properly adhered to.  In stating this I of course note that given the trustees’ stance the outcome would have been the same, but there should have been this second and independent consideration of the complaint raised by Mr Grayson.  Accordingly I uphold Mr Grayson’s complaint about the IDRP.
Directions

31. When Mr Grayson retires, his benefits under the DB section shall be increased in accordance with Rule 5.3, without regard to his continuing contributions to the DC section.
32. To redress the maladministration identified in paragraphs 27 and 30, the trustees shall pay Mr Grayson £100 within 28 days of the date of this Determination.

JANE IRVINE 

Deputy Pensions Ombudsman 

7 February 2012 
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