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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr J Howell

	Scheme
	Singer Employee Benefit Scheme

	Respondents
	Alexander Forbes Trustee Services Limited (AFTS)


Subject

Mr Howell has complained that he was not advised that Singer UK had gone into administration or that the Scheme was not fully solvent. Mr Howell says that, had he been provided with this information, he would have moved to the North East of England and subsequently had to move back to the South East, thereby incurring unnecessary costs.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against AFTS because Mr Howell has not been able to show that he would have acted differently if he had received the member communications from AFTS at an earlier date.
DETAILED DETERMINATION

Material Facts

1. Mr Howell was a deferred member of the Singer Scheme.

2. In 1998, Mr Howell’s financial advisers provided him with information about his retirement benefits from the Singer Scheme and one other. They mentioned that transfer values from the Singer Scheme were, at that time, restricted. Mr Howell then wrote to the Singer Scheme administrators, Mercer Limited (Mercer), notifying them of his current address, noting that they had written to his financial advisers quoting his previous address. He said that he had left the previous address some months ago. Mercer have since confirmed that they did receive this letter.

3. In 2000, the sponsoring company, Singer UK Limited, went into administration. AFTS were appointed as the Statutory Independent Trustee. At this time, Mr Howell was still living at the address he had provided for Mercer in 1998 (the Coppice).

4. In June 2001, AFTS wrote to members of the Singer Scheme notifying them that Singer UK Limited had gone into administrative receivership and that they had been appointed. In a question and answer section, AFTS said that actuarial information dating back to 1999 indicated that, whilst the Singer Scheme appeared to have a surplus on an ongoing basis, there was likely to be a deficit on a buy out basis. They said that they had requested an up to date valuation. AFTS asked members to complete an expression of wish form and a member data sheet and return it.

5. In 2002 and 2003, AFTS issued further letters to members of the Singer Scheme. These included a list of members for whom they thought they did not have up to date addresses; this included Mr Howell. AFTS have since explained that this was based upon the fact that they had not received a response to their 2001 announcements from these members. 

6. In 2003, Mr Howell sold the Coppice and purchased a property in the North East (Plantation House). Mr Howell has explained that, although it had been their intention to move to the North East, both he and his wife had been asked to stay on in their respective jobs. They, therefore, moved into rented accommodation. Mr Howell says that he tendered his resignation in July 2004, with a view to taking up a business opportunity in the North East, and worked a six month notice period. In January 2005, he moved to Plantation House. Later in the same month, Mr Howell was diagnosed with cancer and began receiving treatment. He was unable to work. In subsequent correspondence with Mr Howell, AFTS have said that, due to the funding position of the Singer Scheme, it would not have been possible to pay him an ill health pension in 2005 even if he had applied at that time.

7. In April 2006, AFTS wrote to members saying (amongst other things) that they had applied to the Financial Assistance Scheme (FAS).

8. Mr Howells notified Mercer of the Plantation House address on 12 July 2006. In his letter, he asked for an updated transfer value and what benefits the Scheme would provide on his 62nd and 65th birthdays. Mercer responded to this letter on 16 August 2006, addressing their response to the new address. Following further correspondence from Mr Howell, Mercer sent him copies of communications with members issued since 2001, which they said had not been issued to him because he had not informed them of his current address.

9. In January 2007, Mr Howell moved back to the South East (Churchill House). He wrote to Mercer in August 2007 quoting his new address. Mr Howell also wrote to Mercer in July 2008, quoting his current address, authorising them to provide information for his financial advisers.

10. In July 2008, the FAS amended the eligibility requirements for ill health benefits. Mr Howell is now receiving payments under the FAS.

11. On 30 October 2009, AFTS wrote to Mr Howell (at Plantation House) saying they had not had his current address and that he might not have received their update letters to members, which they now enclosed.

12. Mercer have subsequently agreed that they did not hold the correct address for Mr Howell in their records between 1998 and 2010.

13. Mr Howell has explained that, each time he moved, he opted for a two year postal divert and left envelopes and address labels with the purchasers. This is why he received the 2009 letter from AFTS even though it went to the wrong address.
Financial Loss

14. Mr Howell has calculated his financial as £4,643.02 for the sale of the Coppice, £13,262.13 for the purchase of Plantation House, £3,670 for the sale of Plantation House and £12,429.38 for the purchase of Churchill House. A total of £40,928.27.

Mr Howell’s Position

15. Mr Howell says,

· the Singer Scheme pension was his most valuable retirement benefit because it was an inflation proofed final salary scheme benefit which he calculated to be worth £20,000 p.a.;

· the Singer Scheme pension represented around 50% of the total pension he could expect to receive at normal retirement age;

· had he known in 2000/01 or 2002/03 that Singer UK had gone into liquidation and the Scheme was insolvent, he would not have moved to the North of England;

· he would have built up a money purchase plan to offset his loss;

· he would have anticipated setting aside £500,000 over eight to nine years to purchase an equivalent inflation proofed annuity to compensate for the loss of the Singer Scheme pension;

· it would have been “a very optimistic, unattainable plan” to set up a speculative venture in the North East;

· he would not have given up his job in July 2004 and would not have purchased a property in the North East in 2003;

· he and his wife could not afford to stay in the North East when they discovered that he would not receive a pension from the Singer Scheme;

· it was not possible for his wife to obtain suitable employment in the North East because her skills and experience were more suited to the financial sector; she was, however, able to secure employment easily when they returned to the South East;

· had he been made aware that he could receive ill health benefits under the FAS, they might have stayed in the North East;

· AFTS are responsible for ensuring that Mercer kept proper member records and should compensate him for the costs of purchasing and selling the property in the North East;

· it was not until the 2009 letter from AFTS that he became aware that he had not received previous communications;

· AFTS should have investigated Mercer’s records and would then have discovered that they did have his correct address;

· in view of the precautions he had taken each time he moved, correspondence could only have been sent to his 1998 address.

Response from AFTS

16. In response, AFTS submit:

· from the outset it was obvious that the Singer Scheme was very poorly funded and that the assets would be sufficient to cover pensions in payment and contracted-out benefit but very little else;

· the funding position of the Singer Scheme had an influence on the actions taken by them and, in particular, on the amount of effort they out into tracking deferred members;

· their initial letter to members (June 2001) was sent to members at the addresses provided by Mercer (for Mr Howell, this was his 1998 address);

· the response to their 2001 letter was patchy so, in their 2002 letter, they asked if anyone was aware of the whereabouts of the missing members, which is a inexpensive approach to tracing members which they have found to be successful with other schemes;

· the statement of engagement with Mercer they signed in 2003 provided for Mercer to check their records and trace missing members, as did the revised letter of engagement they signed in 2009;

· they had a right to expect Mercer to notify them that they had received new address details from Mr Howell;

· the copy correspondence sent to Mr Howell in 2006 included their details, but they did not receive any direct correspondence from Mr Howell until 2009;

· they took steps that were proportionate and appropriate, in the light of the Scheme’s funding position, to trace members.

Conclusions

17. It is the case that the Trustees are responsible for the administration of the Scheme and that would include proper upkeep of the member records. I accept that AFTS had engaged professional administrators (Mercer) and could reasonably expect them to maintain the member records, including updating Mr Howell’s address whenever he notified them that he had moved. If Mercer failed to fulfil their role, then AFTS might wish to take this up with them, but Mr Howell should be able to look to AFTS in the first instance to properly administer his benefits. Having said that, I do not find that it was unreasonable for AFTS to minimise the cost of tracing missing deferred members when the Scheme was so poorly funded. I do not agree that they should have investigated Mercer’s records in the way that Mr Howell suggests.

18. The consequence of Mercer not updating their records is that Mr Howell did not receive any communications from AFTS to the members between 2001 and 2006. The first announcement to members went to his 1998 address. Unfortunately, despite the extensive precautions Mr Howell says that he took each time he moved, this letter was not forwarded on to him. Having said that, it is the case that between 2003 (when he sold the Coppice) and 2006 (when he notified Mercer that he had moved to the North East), the fact that the member records were out of date was down to Mr Howell, himself.

19. In 2003, Mr Howell took the decision to move to the North East (although the move itself was postponed). He says that, had he known that Singer UK Limited had gone into administration and that the Scheme was insolvent, he would not have taken this decision and would instead have remained in his employment in the South East.

20. It is always very difficult to determine what someone might have done if they had received some particular information. In the absence of separate substantiating evidence, Mr Howell is relying on his assertion (which I am sure is given in good faith) that he would have acted differently. He points out that his Singer Scheme pension represented 50% of the retirement benefits he was expecting and argues that, if he had been aware that these were in some doubt, it would have been “a very optimistic, unattainable plan” to move to the North East. However, it is the case that Mr Howell did not contact Mercer to obtain any financial forecasts in 2003 (when he made his decision to move), which I might have expected him to if his future retirement plans were a significant element of his planning at that time. The previous information he had was, by then, five years out of date.

21. In 2003, Mr Howell was still some seven years away from his normal retirement age and had not yet encountered his subsequent, life-changing, health problems. Taking this together with the fact that he did not take any steps at that time to obtain any pension forecasts, there is insufficient evidence for me to find that, on the balance of probabilities, he would have acted any differently in 2003 even if he had received the first couple of letters from AFTS. It follows, therefore, that I do not find that the financial loss Mr Howell has identified flows directly from any failings in the administration of the Singer Scheme. In order to uphold Mr Howell’s complaint against AFTS, I would have to find that he had suffered some injustice as a consequence of the failings in the administration of the Scheme and this is not the case. I do not, therefore, uphold his complaint.

JANE IRVINE 

Deputy Pensions Ombudsman 

9 February 2012 
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