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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mr A

	Scheme
	Teachers' Pension Scheme - (TPS)

	Respondents
	Teachers' Pensions - (the administrator of the TPS)


Subject

Mr A says:
· he disagrees with the decision taken by Teachers’ Pensions to demand the repayment of £58,601.86 of the pension that was paid to him following his re-employment. He contends that they had delayed for twelve years before informing him that an overpayment had occurred.   
· he disagrees with the way in which Teachers’ Pensions have calculated the amount of overpayment and claims that it is incorrect. 
· that Teachers’ Pensions’ insistence that he repay the amount outstanding by paying £400 per month is unreasonable. He claims that on this basis he will not be able to complete the repayment until he is seventy-six years old.  He also says that the outstanding sum due should be reduced to a fair amount and that the monthly repayments should be reduced to a more reasonable level when he reaches age sixty five in December 2011. 
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against Teachers’ Pensions. This is because although Teachers’ Pensions told Mr A at the start of his re-employment that they would contact his employer for details of future earnings but failed to do this, the evidence suggests that Mr A was made aware, prior to his retirement that it was his responsibility to contact Teachers’ Pensions to inform them of his re-employment following retirement.
DETAILED DETERMINATION

Material Facts

1. The TPS is a statutory Scheme. The Teachers’ Pensions Regulations 1997 (the Regulations) provides that under certain circumstances, a person in receipt of a pension from the TPS can have it abated if they return to teaching employment.  The combined income received from the re-employment and the TPS pension is compared against the salary the person would have received had they not retired.  This is referred to as the salary of reference, which is increased annually in accordance with the provisions of the Pension increase Act 1971. The TPS pension is suspended at the point in any tax year when a person’s combined income received from re-employment is higher than the salary of reference.  

2. Mr A is a retired member of the TPS having taken early retirement from 1 September 1997 at age fifty.  He is currently receiving a TPS pension of £909 per month.
3. Mr A completed an application form to take early retirement from the TPS in May 1997. He indicated on the application form that he would not be employed in an educational capacity after his retirement. He also signed the declaration section of the form, which included the statements, 
· “I will inform Customer Direct Pensions at TP if I begin employment in education at any time during my retirement. 
· I understand that, in the event of change in pension entitlement or my death, any resultant over-issue of retirement benefits will be refunded.”

4. Teachers’ Pensions say that Leaflet 192 was issued to Mr A in July 1997 prior to his retirement from the TPS.  Leaflet 192 provided information to TPS members about abatement of a TPS pension on returning to teaching, if income on re-employment exceeded the salary of reference.  Leaflet 192 also mentioned that an attached TP64 form was to be used to inform Teachers’ Pensions about any subsequent re- employment after retirement from the TPS. 
5. A Teachers’ Pensions employee had signed an internal document, PS25, on 10 July 1997 indicating that Leaflet 192 was sent to Mr A. 
6. Teachers’ Pensions wrote to Mr A on 3 December 1997 following a letter that they had received from him regarding his re-employment with Norfolk County Council as a supply teacher on a part time basis from September 1997.  They said : 
“Your annual earnings margin is £15,403.46 and has been calculated as follows:- 

Index–linked salary of reference     £23,985.00

Annual Pension                          £8,581.54

Annual earnings margin              £15,403.46

Part time re-employment is now assessed on an annual basis, either from 1 May 1994 or the date your re-employment commenced, whichever is the later. Your part- time re-employment as a teacher will not affect payment of your pension, provided you do not exceed your annual earnings limit. 

However, if you undertake any full time re-employment …you must notify us immediately, as this re-employment is assessed separately to part time re-employment. 

We will contact your employer in a year’s time for details of your earnings over your assessment period. This will be compared to your earnings limit and any excess will have to be recovered.”
7. The system of monitoring TPS pensioners who took up employment following retirement changed in 1998. The new system required anyone in receipt of a TPS pension who had returned to teaching following retirement to complete a Certificate of Re- employment for each financial year in which they were re-employed. They therefore had to provide service and salary details to Teachers’ Pensions each year, whereas before the new system was introduced, Teachers’ Pensions were responsible for obtaining this information from employers.    
8. Teachers’ Pensions say that in 2008 that they became aware that Certificates of Re- employment were not being returned and that they took steps to issue Certificates to all those apparently in service and receiving a TPS pension. They say that it was at this stage that they realised that Mr A had not completed form TP64 and consequently they had not sent him a Certificate of Re-employment to complete. 

9. Teachers' Pensions wrote to Mr A on 15 January 2009 stating that they had just received confirmation from Norfolk County Council about his part time employment with them. They asked Mr A to complete and return an enclosed Certificate of Re-employment so that they could assess his continued entitlement to a TPS pension. 
10. Teachers' Pensions wrote to Mr A on 17 November 2009 saying that his re-employment with Norfolk County Council was considered work that could affect the payment of his TPS pension. They said that they therefore had to assess whether his earnings limit had been exceeded. They stated that they calculated the earnings limit by taking the salary of reference at the time of retirement. They then applied the relevant pensions increase for the period being assessed, and then deducted the pension(s) that had been in payment during that assessment period. They said that following notification of his salary details from his employer they had assessed his period of employment from 2 September 1997 to 31 August 2009. 
11. Teachers' Pensions mentioned that for some of the tax years his annual earnings had exceeded the corresponding earnings limit. They showed separate calculations for each affected tax year between 6 April 2000 to 5 April 2009. Mr A’s TPS pension for tax years 1997 to 1998 and 1999 to 2000 was not subject to abatement. Their calculations revealed that his annual earnings had exceeded the corresponding earnings limit by: £765.12, for the period 6 April 2000 to 5 April 2001; £6,144.40, for the period 6 April 2002 to 5 April 2003; £8,164.17, for the period 6 April 2003 to 5 April 2004; £9,451.15, for the period 6 April 2004 to 5 April 2005; £10,343.15, for the period 6 April 2005 to 5 April 2006; £10,624.41, for the period 6 April 2006 to 5 April 2007; £10,335.69, for the period 6 April 2007 to 5 April 2008; £10,155.95, for the period 6 April 2008 to 5 April 2009. 
12. Teachers' Pensions also mentioned that the total gross amount of overpaid pension over the period 2 September 1997 to 31 August 2009 was £65,984.04, which after an adjustment for tax left a total net overpayment of £58,601.86. They requested that Mr A repay this total net amount.
13. Teachers' Pensions wrote to Mr A again on 16 December 2009 referring to previous correspondence about the £58,601.86 overpayment, saying that overpayments should be paid back immediately and in full.  They went on to say that they did however take into account personal circumstances such as hardship and that in some cases they allowed the repayment to be made over an extended period. They enclosed a Means Questionnaire for Mr A to complete and asked him to provide documentary evidence of any hire purchase, credit cards and loan repayments and a copy of his last three months bank statements. 
14. Mr A completed the Means Questionnaire on 18 December 2009. 
15. Teachers' Pensions wrote to Mr A on 10 March 2010 regarding the overpayment, saying that the Department for Children, Schools and Families were willing to accept an offer he had made earlier to repay £400 per month. They said that this was on the understanding that Mr A’s financial circumstances were continually reviewed on an annual basis.    
16. Mr A has repaid £1,665 of the overpayment during the year 2009 and has begun repaying £400 per month from early 2010.
17. Mr A says in his letter to TPAS of July 2010 that he had not received the TP64 form from Teachers’ Pensions until December 2009; however, he said that he had provided the information requested in the TP64 form to Teachers’ Pensions when he wrote to them in 1997.
18. Mr A wrote to this office on 23 July 2011 saying that his current net monthly income, prior to any deductions in respect of the overpayments amounted to £2,134. He said that his net income would be reduced by approximately £625 in December 2011, when he reached state pension age and his part time employment with Norfolk County Council ended. 

TPS PROVISIONS
19. The Teachers’ Pensions Regulations 1997, (the Regulations), says ,

“Abatement of retirement pension during further employment

E14.—(1) This regulation applies while a person who has become entitled to payment of a teacher’s pension is employed—

(a) in pensionable employment, comparable British service, or employment which would have been pensionable employment

(3) Where this regulation applies, the annual rate of the pension is reduced—

(a)If A equals or exceeds (C+D−E), to zero, and

(b)in any other case, and subject to paragraph (4), by the amount (if any) which is necessary to secure that (A+B) does not exceed





where—

A is the initial annual rate of the person’s salary in the employment,

B is the reduced annual rate of the pension as increased under the Pensions (Increase) Act 1971(1) disregarding any actuarial reduction required by regulation E5(3),

C is, or where his previous pensionable employment was part-time is the full-time equivalent of, the highest annual rate of contributable salary that was payable to him during the 3 years ending immediately before he became entitled to payment of the pension, or, if applicable, the highest annual rate of contributable salary that was payable to him during the 3 years ending immediately before he ceased to be employed in any pensionable employment entered into by him after he became entitled to payment of the pension, whichever is the greater.

D is the amount (if any) by which, immediately before the first day of the employment, C would have been increased if it had been the annual rate of an official pension, within the meaning of section 5(1) of the Pensions (Increase) Act 1971 beginning, and first qualifying for increases under that Act, on the same date as the pension, and

E is any part of the pension allocated under regulation E11.

(4) Where regulation E5(3) applies the amount (if any) by which the annual rate of the pension is to be reduced under paragraph (3)(b) shall be the amount (if any) referred to in that sub-paragraph multiplied by the appropriate factor.

Retirement benefits on cessation of further employment

E15.—(1) This regulation applies to a person who—

(a)became entitled to payment of a teacher’s pension (“the first pension”),

(b)was subsequently in pensionable employment (“the further employment”), and

(c)has ceased to be in the further employment.

(2) Subject to paragraph (3), if the first pension was not enhanced under regulation E8 (enhancement of retirement benefits in case of incapacity), the person—

(a)ceases to be entitled to payment of the first pension, and

(b)becomes entitled to payment of retirement benefits (“combined benefits”) calculated,….., by reference to the total of his reckonable service in the further employment and the reckonable service taken into account in calculating the first pension.

(3) If the average salary by reference to which combined benefits would fall to be calculated is less than that by reference to which the first pension was calculated, the person—

(a)remains entitled to the first pension, and

(b)subject to paragraph (7), becomes entitled to payment of retirement benefits calculated by reference to his reckonable service in the further employment.”
SUBMISSIONS

Mr A’s position:   
20. It was unreasonable for Teachers’ Pensions to wait twelve years before collecting details of his re-employment records when their letter to him of 3 December 1997 showed that they were aware of his part time work with Norfolk County Council. Teachers’ Pensions clearly stated in their letter of 3 December 1997 that they would contact his employer in a year’s time for details of his earnings over his assessment period. He therefore assumed that Teachers’ Pensions would contact his employer as they stated this in their letter. Teachers’ Pensions failure to do this resulted in the overpayment of his TPS pension. 
21. Teachers’ Pensions’ letter of 3 December 1997 says that he should notify them if he undertook any future full time re-employment. However, his re-employment with Norfolk County Council was on a part time basis. 

22. It took Teachers’ Pensions a year from when they first realised that he had not completed form TP64, before they assessed his continued entitlement to a TPS pension.

23. He understood that his combined income following re-employment should not exceed the salary that he would have received had he not retired. However, it was not made sufficiently clear that this only applied to the first year of re-employment. His combined income following re-employment was only equal to the salary that he would have received before retirement for the first year of re-employment. In the subsequent years of his re-employment, his salary of reference only increased in line with the retail price index and not in line with the actual salary increases received by teachers. This reduced his salary of reference to significantly less than the normal salary rate for a full time teacher.   Therefore, this process was unfair. 
24. Teachers’ Pensions calculated the overpayment based on the amount of gross salary that he had received from re-employment, which was assumed to be in excess of his earnings limit. This salary was paid to him net of tax and national insurance contributions, which makes the real cost of repayments higher. He feels that this is unreasonable because had Teachers’ Pensions used his net salary in the calculation of the overpayment, the amount he is now required to repay would be less. In addition, his TPS pension which was used in the calculations by Teachers’ Pensions to determine whether his earnings limit was exceeded was not subject to the same level of tax and had no national insurance contributions deducted from it. The result is unfair as it has the net affect of increasing the amount of overpaid pension. He also, says that he has been repaying £400 per month of the overpayment from income, which was subject to tax and national insurance deductions. He therefore claims that he is paying tax twice on the same money.  
25. In 1997, he purchased a van in which he could transport his teaching equipment. He would not have made this purchase on a more limited income. In addition, since his retirement in1997 he has purchased two new cars, which he would not have purchased on a lesser income. He also says that he used the majority of his retirement lump sum to pay for a conservatory. Had he known how limited his income would have been he would have invested the lump sum instead. He and his wife had taken several holidays since his retirement, which would not have been possible on a lower income. His wife gave up work several years ago on the assumption that they could live reasonably well on his TPS pension and income from his re-employment from Norfolk County Council. Most of his income since his retirement in 1977 has been spent on normal cost of living expenses.

26. If he has to continue repaying the outstanding amount due at the same level after he has stopped working, it will cause him to live in some poverty. 
27. It is unreasonable to expect him to repay the outstanding amount without any time limit.     

 Teachers’ Pensions position: 
28. Mr A was clearly aware in 1997of the potential impact his re-employment would have on his TPS pension. Teachers’ Pensions letter to Mr A of 3 December 1997 referred to his index linked salary of reference and his annual earnings margin, the amount he could earn before his TPS would be affected. It also mentioned that his TPS pension would be assessed annually and would not be affected if he remained within his earnings margin. 

29. Mr A must have been aware of his earnings limit and that he was exceeding the limit during the years of his re-employment following Teachers’ Pensions’ letter to him of 3 December 1997.  

30. When the new system of monitoring those TPS pensioners who took up employment following retirement was introduced in 1998, Teachers’ Pensions relied upon information about a TPS pensioner’s re- employment contained in the already completed TP64 forms. Unfortunately, because Mr A failed to complete his TP64 form, Teachers’ Pensions did not issue a Certificate of Re-employment to him until January 2009.  
31. The overpayment of pension is adjusted for tax, which has been paid on the gross overpaid amount of pension. Teachers’ Pensions then seeks the recovery of the net overpaid pension amount.  Tax is payable on the gross income. It is not possible to recover an overpayment at source, reducing the gross income to be taxed. The net overpayment must be paid from net income.  

32. The method used in calculating the overpayment was in accordance with the Regulations. 
33. The Regulations specifically provides that the salary of reference is to be increased each year by the same rate as the increase in pensions. The rate of increase is calculated by HM treasury and is in line with the retail price index. 
CONCLUSIONS
34. The crux of the matter, which I have to decide, is whether or not it was reasonable for Mr A to have assumed that he had no further obligation to contact Teacher’s Pensions about his future re-employment on the strength of their letter to him of 3 December 1997.    

35. Teachers’ Pensions’ said in their letter of 3 December 1997  that they would contact Mr A’s employer in a year’s time to obtain details of his earnings during the period of re-employment to check that his income had not exceeded the earnings limit. Teachers’ Pensions failed to do this.  I have considered if this was maladministration.
36. I do not consider that the reason Teachers’ Pensions give for this failure i.e. because of the change in 1998 to the new system of monitoring TPS pensioners who took up employment; completely justifies their lack of action. 
37. Teachers’ Pensions were aware in December 1997 that Mr A had taken up re-employment at that time. The new system was introduced shortly after Teachers’ Pensions had sent their letter of 3 December 1997 to Mr A. Therefore, in my view it was reasonable to expect Teachers’ Pensions to have realised that they had just written to Mr A about his re-employment in December 1997. Had they acted on their proposal in their letter of 3 December 1997 to contact Mr A’s employer in a year’s time to obtain details of his earnings, then they it would have become apparent to them that Mr A should be subject to the new system of monitoring TPS pensioners. I therefore consider that Teachers’ Pensions failure to contact his employer as set out in their letter of 3 December 1997 amounts to a failing by them. 
38. A failing on its own does not however equate to maladministration.  Loss has to result from the failing. 
39. I do not think that Teachers’ Pension’s failure in this regards has caused Mr A any loss.  The difficulty which he now finds himself in, i.e. having to make a large repayment appears to be at base a result of his own failure to follow procedures to which he was directed when he retired.

40. I have reached this conclusion because the evidence I have been presented with in this case shows that most probably Mr A was aware in 1997 that he had to inform Teachers’ Pensions of any type of re-employment he undertook following his retirement from the TPS by completing form TP64.  The retirement application form that he completed in May 1997 informed him of this.  It is acknowledged by both parties that Mr A did not complete or return the form advising about re-employment.  I accept Teachers’ Pensions statements that had he completed this form the overpayment of his pension could have been identified far sooner.  He would, as they have said, have been within the system.
41. I do note that Mr A contends that he did not receive leaflet 192 with the attached TP64 form until December 2009. However, since Teachers’ Pensions have documented procedures for issuing such forms , which were followed in this instance; it is my view that it is more probable than not that Teachers’ Pensions had sent both leaflet 192 and form TP64 to him, prior to December 1997 . 
42. In any event, Mr A admits that he knew from the outset that his combined income following re-employment should not exceed his salary of reference. 

43. In addition, although Teachers’ Pensions say in their letter of 3 December 1997 that they would contact Mr A’s employer in a year’s time, they did not say that they would do so on a continuous basis. 
44. Therefore, in my view, it was reasonable to expect Mr A to have contacted Teachers’ Pensions in the subsequent year of his re-employment, as he had not received any further correspondence from them.  
45. Mr A says that it took Teachers’ Pensions a year from when they first realised that he had not completed form TP64, before assessing his continued entitlement to a TPS pension. However, as I have already stated, Mr A ought to have contacted Teachers’ Pensions from the subsequent year of his re- employment. Therefore, any subsequent delay by Teachers’ Pensions in assessing his continued entitlement to a TPS pension is immaterial. In event, I do not see that Mr A had been disadvantaged by any delay by Teachers’ Pensions in assessing his case. 
46. Teachers’ Pensions’ letter of 3 December 1997 mentions that if Mr A undertook any future full time re-employment then he must notify them immediately.  Mr A suggests that as his re-employment with Norfolk County Council was on a part time basis that this did not apply to him. However, Mr A was also informed by Teachers’ Pensions in their letter that his part time employment would be assessed on annual basis. He was also told that his part- time re-employment as a teacher could affect payment of his pension, if he did exceeded his annual earnings limit. 

47. I note that Mr A’s earnings were not subject to abatement in the initial two years following his re-employment. However, Teachers’ Pensions did make him aware in their letter of 3 December 1997 of the amount of his salary of reference and that it was index linked. They also informed him of his annual earnings margin. Therefore, Mr A ought to have known that his annual earnings margin during his period of  re-employment with Norfolk County Council had exceeded the corresponding earnings limit in the respective year, particularly as his combined income had significantly exceeded his earnings limit for several years during his re-employment. This should have compelled him to contact Teachers’ Pensions sooner than he did. Had he done so, the overpayment would have been minimal.   
48. I do not consider Mr A’s assertion that he assumed his combined income following re-employment should not exceed the salary of reference only applied to the first year of re-employment was reasonable. This is because there is nothing in the Regulations that stated this and he had not received any correspondence from Teachers’ Pensions that indicated that was so.

49. The combined income received from the re-employment and the TPS pension is compared against the salary the person would have received had they not retired.  This is referred to as the salary of reference, which is increased annually in accordance with the provisions of the Pension increase Act 1971. The TPS pension is suspended at the point in any tax year when a person’s combined income received from re-employment is higher than the salary of reference.  

50. I do not see that Teachers’ Pensions have incorrectly calculated the amount of overpayment as Mr A asserts.  There is no evidence that has been provided that shows that the methods used by Teachers’ Pensions in calculating the overpayment were contrary to the provisions of the Regulations.  I do not consider that method used by Teachers’ pensions was unreasonable.
51. Mr A maintains that as the repayments are being deducted from his net income, which was subject to tax and national insurance deductions, that this is unfair as he is paying tax twice on the same money.  However, I do not agree with his contention. This is because it appears the repayments are being correctly treated in the same as any other expenditure that Mr A would ordinarily make, which would be made from his net income.   In any case, this is an issue Mr A could take up with his tax office if he remains concerned.
52. Mr A contends that the salary of reference used by Teachers’ Pensions to determine his annual earnings margin only increased in line with the retail price index whereas a teacher’s salary normally increased at a much higher rate.  He feels that this is unfair because it adversely affects the amount he could earn on re-employment before it is subject to possible abatement. However, the application by Teachers’ Pensions of retail price index to the annual earnings is in accordance with the Regulations. I therefore do not consider that Teachers’ Pensions have acted incorrectly in this regard.
53. Mr A says that he would have acted differently had he known prior to commencing re-employment with Norfolk County Council that his future income would be subject to abatement. He contends that he would not have purchased the vehicles and paid for certain holidays that he says he did. In addition, Mr A says that he would not have used his TPS retirement lump sum to purchase a conservatory. He also claims that his wife had resigned from her job on the assumption that his TPS pension would not be abated. However, I have stated above that Mr A knew from when he retired that his combined income following re-employment should not exceed the salary of reference.  He was also informed in the application form he completed in May 1997 and in Teachers’ Pensions’ letter of 3 December 1997 that any resultant over payment of his TPS would have to be refunded. In addition, he ought to have known that the overpayments were occurring and had a degree of responsibly to have contacted Teachers Pensions prior to the overpayment arising. Had he done this, he could have avoided the unnecessary expenses he said he had incurred. I therefore do not uphold his complaint in this regard.  
54. I will now consider how the outstanding repayments are scheduled to be paid and whether the current method of deducting £400 from Mr A’s net income is reasonable.
55. Mr A feels that the outstanding amount should be reduced to a more reasonable level amount when he reaches sixty-five in December 2011. However, Teachers’ Pensions having discovered that the overpayment had arisen had a duty to recover the total amount from Mr A. I therefore do not consider that they had acted incorrectly in requesting that he repay the total amount of the overpayment. 
56. Mr A argues that the current level of monthly repayments is unfair, because on this basis he would not be able to repay the whole amount due until he is seventy-six.
57. I have considered Mr A’s letter to this office of 23 July 2011 in which he sets out his current and future net monthly income. I am also mindful of the fact that Teachers’ Pensions have conducted a comprehensive means test to ascertain his ability to repay the amount due. This was conducted prior to him agreeing to repay £400 per month.  
58. I would normally consider that an overpayment should be recovered over a period at least as long as the period, which the overpayment occurred. In this particular case, the period is twelve years. If I were to determine that the amount of monthly repayment is reduced to a level substantially lower than £400 per month then this would result in the payment term being substantially longer than twelve years and his seventy fifth birthday. 
59. Taking the above into account it is my view that the existing arrangement of deducting £400 per month from Mr A’s current net income is reasonable. However, I think that Teachers Pensions should undertake another means test of his monthly income and outgoings to ascertain his ability to continue with the same level of repayments when he reaches age sixty five.
60. In summary, I do not uphold Mr A’s complaint. Teachers’ Pensions are entitled to seek recovery of the overpayment that remains outstanding. However, Teachers’ Pensions should conduct a further means test into Mr A’s ability to continue to repay the same level of monthly repayment when he reaches age sixty five.
JANE IRVINE 

Deputy Pensions Ombudsman 

8 November 2011 
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