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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Dr D N Das

	Scheme
	NHS Pension Scheme (the Scheme)

	Respondent
	NHS Pensions – part of the NHS Business Services Authority


Subject

Dr Das complains that NHS Pensions failed to adequately advise him that his entitlement would be subject to the earnings cap.  He was provided with incorrect information to the contrary.
The Pensions Ombudsman’s determination and short reasons

The complaint against NHS Pensions should be partly upheld because Dr Das has suffered a loss of expectation and distress and inconvenience as a result of the identified maladministration.

DETAILED DETERMINATION

Material Facts
1. The complaint concerns the application of the “earnings cap”, a limit on earnings introduced for tax approved pension scheme in 1989 and by parallel changes made at the same time to underlying provisions of statutory schemes such as the NHS Pension Scheme.  In the NHS Pension Scheme Regulations 1995 (the Regulations) it is known as the “permitted maximum”.  The particular regulations relevant to this case are set out below.

“Meaning of "pensionable pay" and "final year's pensionable pay”
C1.
(1) …,

(3)
In the case of a member who-
(a)
joined the scheme before 1st June 1989 and has a break in pensionable employment on or after that date- 

(i)
any pensionable pay earned preceding the break in that employment in excess of the permitted maximum will not be ignored; 

(ii)
any pensionable pay earned after the break in that employment in excess of the permitted maximum will be ignored; 

(b)
joined the scheme before 1st June 1989 and to whom sub-paragraph (a) does not apply, pensionable pay in excess of the permitted maximum will not be ignored.

…

(4)
For the purposes of paragraph (3), no account shall be taken of a break in pensionable employment if-
(a)
the member returns to pensionable employment within 12 months after leaving;

(b)
the break is due to the member’s secondment or posting to another employer and, at the time of the secondment or posting, the member has a definite expectation of returning to pensionable employment when the period of secondment or posting ends;

(c)
the break is due to the member being engaged in other employment which is approved for this purpose by the Secretary of State;

(d)
the break is due to the member’s unpaid absence from work and the member returns to pensionable employment within one month after returning to work; or

(e)
the break corresponds to the member’s absence from work wholly or partly because of pregnancy or confinement and the member returns to work after the break in exercise of her right under Section 39(1) of the Employment Protection (Consolidation) Act 1978(1) and returns to pensionable employment no later than one month after returning to work.

…,
(7)
In this regulation, "the permitted maximum" means the same as in section 590C of the Income and Corporation Taxes Act 1988 (earnings cap)”.

2. So, under the Regulations, the earnings cap will not apply to a member who joined the Scheme before 1 June 1989 and who either does not have a break in pensionable employment or has a break which qualifies under regulation 4 as exempting them from the earnings cap.  

3. The Scheme provides (in Dr Das’s case) a pension of 1.4% of each year’s revalued earnings.

4. Dr Das joined the Scheme on 7 November 1980.  Between 3 May 1994 and 2 October 1995 he was engaged in GP locum work which was treated as a break in pensionable service. (At the time locum work was not pensionable under the Scheme).
5. He rejoined the Scheme with effect from 3 October 1995.  The Family Health Services Authority completed a joiner form (SS10) on 6 December 1995 and NHS Pensions updated his pension record on 19 January 1996.
6. In 1997 GP Practices became employers for the purpose of the Scheme and, according to NHS Pensions, access to information provided to employers became more readily available to GPs.

7. From 1 April 2001, under the National Health Service Pension Scheme (Amendment) Regulations 2002, GP locum work became potentially pensionable under the Scheme, but only retroactively (on election) to April 2001.  So the treatment of Dr Das’s 1994/95 locum work was unaffected.  It remained non‑pensionable.
8. From 1 April 2004, GPs pension contributions were assessed on actual NHS pensionable earnings as declared to HMRC for income tax, net of expenses for the tax year, and it became a statutory requirement for GPs who were not in Limited Company practices or employed to complete an end of year certificate, the “annual certificate of pensionable profit”.  The certificate was to be completed within one month of the date by which a tax return had to be completed and in Dr Das’s case the certificates were completed on 26 February 2006 for 2004/05, on 12 March 2007 for 2005/06, on 5 March 2008 for 2006/07 and 13 November 2008 for 2007/08.
9. On 22 March 2005, NHS Pensions issued all GP Practices with Technical Newsletter 3/2005 which provided a copy of the “End of Year Certificate” for 2004/05 along with explanatory notes on a separate sheet.  The guidance did not mention the consequences of a 12 month break in pensionable service.  It said, simply:
“GPs who first joined the NHS Pension Scheme from 1 June 1989 are subject to the Inland Revenue earnings cap.”  

10. Dr Das says that he was made aware of the earnings cap by his Accountant in February 2006.  Consequently, Dr Das reviewed the guidance.  In that guidance, it is stated that if there is any uncertainty on the part of the scheme member as to whether or not the cap should apply then they should contact NHS Pensions for clarification.

11. On 6 March 2006 Dr Das wrote to NHS Pensions and said,

“I have come to know that there is a break in my NHS service as above which is going to affect my pension severely.

After years of my service in NHS Hospitals I wanted to become a GP.  During the above transitional period until I became a Principal GP, I had to do locums while looking for partnership.

During this period I worked as a NHS GP but there was no provision to contribute in NHS pension schemes in those days.  Because of this break, I have been told that my NHS profit is capped at £102,000 and that I cannot contribute above this.  As you can see, this is going to affect my pension very adversely.

I have worked very hard for the NHS all my life and it would be a disaster if I were to be deprived of the chance to contribute a little bit more to enhance my pension at the end stages of my working life.

I enclose the details of my work during this period, which is Absolutely for NHS both in the Community and in the Hospitals.  I hope you would kindly consider my services provided to the NHS and kindly treat this period as a period of continuous employment to enable me to contribute a little bit more to improve my pension.  I would very much appreciate your kind consideration”
12. NHS Pensions say they never received that letter.

13. Technical Newsletters 3/2006 and 1/2007 issued on 7 March 2006 and 8 January 2007 respectively also drew GP’s attention to the provision of an ‘End of Year Certificate’ and to information in respect of the pensionable earnings cap which could be obtained from the NHS Pensions website.

14. On 9 August 2006, Dr Das wrote once again to NHS Pensions and said,

“Please refer to my letter 6th March 2006 in which I requested to treat the break in my service from 03 05 1994 to 02. 10. 1995 as a period of continuous employment to allow me to contribute to enhance my Pension beyond Capped amount.  I also enclosed the details of my work during this period, which was absolutely for NHS.

I wonder if you kindly inform me about decision”.

15. NHS Pensions say they received this letter but that they did not reply to it.
16. The certificates for the tax years from 2005/06 onwards included a box to be completed if the earnings cap applied - “Enter ‘Yes’ if earnings cap applies”.  

17. The guidance relating to that box said:
“If a member joined before 1 June 1989 but had a break in pensionable employment of more tha[n] a year after 1 June 1989 they are also subject to the cap.  

If you are unsure as to whether the cap applies to you, please contact NHS Pensions.”
18. Dr Das says that he subsequently telephoned NHS Pensions for assistance and he was told to ring the Primary Care Trust (PCT).  He also says he telephoned the PCT and spoke to the Contract Payment Manager on 12 March 2007 who advised him that capping did not apply to him.  Dr Das noted this conversation contemporaneously in manuscript and has submitted it.  This simply says “Capping does not apply”.
19. On the 2005/06 certificate “No” was entered into the box about whether the earnings cap applied.  On subsequent certificates signed by Dr Das the box was left blank.  So it seems that from this time forward Dr Das assumed that the earnings cap did not apply to him.
20. The certificates require a counter signature on behalf of (in Dr Das’s case) the relevant PCT to the effect that the certified profit (and where relevant the cap shown on the form) is consistent with work done and income received and that appropriate contributions have been paid.  No such counter signature appears on the copies of the certificates obtained from NHS Pensions.
21. The earnings that Dr Das certified were: 
	Year
	Earnings
	Cap

	2004/05
	£152,743
	£102,000

	2005/06
	£153,363
	£105,600

	2006/07
	£162,118
	£108,600

	2007/08
	£154,959
	£112,800


22. In June 2007 Dr Das made written enquiries with NHS Pensions about buying added years and what his benefits were estimated to be at 31 March 2008.  He also mentioned he had heard that due to changes in regulations a GP Principal could, after the age of 60, take his pension as well as continue working without breaking his service at all.  In addition, while in receipt of his pension he could contribute towards his pension until the age of 70.  He asked if they could advise him.

23. In an exchange of emails in July 2007 between NHS Pensions and the PCT, Dr Das’s pensionable pay was confirmed by the PCT as shown above for 2004/5 and 2005/6 but a figure of £115,084 was given for the 2006/7 year.

24. Three estimates of the accrued benefits were issued to Dr Das based on remuneration that had exceeded the earnings cap.  A future projection was not given, but the amount of pension and lump sum for each further complete year of future service was shown.  The figures as at 31 July 2007 were based on earnings of £115,084.  In each of the other cases earnings were assumed (at the same rate as the year before) for those years for which they had yet to be certified.  The information given in the estimates for pension and lump sums accrued to date were:
	Date
	Pension
	Lump sum

	31 July 2007
	£19,833.99
	£59,501.96

	30 November 2008
	£27,505.23
	£82,515.69

	31 July 2009
	£32,617.93
	£97,853.80


25. On 19 August 2007 Dr Das entered into a contract to buy “added years” for pension purposes from 2 January 2008.  He was thereafter committed to purchasing 1 year 266 days’ service by paying additional voluntary contributions (AVCs) of 8.99% of pay, which was in addition to his basic contribution rate of 6% of pay.  The contract end date was to be his 65th birthday.

26. At the time of taking out this contract for added years, contributions to the Scheme were strictly restricted to a maximum of 15% of pensionable pay in accordance with regulation Q6(6) of the NHS Pension Scheme Regulations 1995 (as amended).
27. Amendments to the Regulations meant that from April 2008 the earnings cap ceased to apply.  Full earnings were taken into account for pension earned and normal contributions paid in subsequent years, though the permitted maximum still applied to AVC contracts effected prior to that date for which AVCs continue to be paid.

28. In 2009, as a result of changes including the introduction of a new 2008 Section of the Scheme, members of the 1995 Section, such as Dr Das, were given a one-off option of transferring to the new Section.  Literature emerged in April 2009 in the form of an Employer Newsletter (1/2009) which indicated the exercise would start from 1 October 2009.  A leaflet followed in May 2009.  There was also a ‘Choices Guide’ which set out the differences between the two sections.  When comparing ‘flexible retirement’ the guide said that under the 1995 section members could not earn further pension after they had taken their benefits whereas under the 2008 section members could earn further pension if they returned to work after taking their benefits.

29. On 5 November 2009 Dr Das completed a ‘NHS Pension Choice Opt-In Form’.  He completed part A of this form for people who were retiring and he ticked the box saying “No – I have decided I do not want to receive my personalised Choice Statement.  I am going to leave my pension benefits in the 1995 Section of the NHS Pension Scheme and I do not want the option to move to the 2008 Section.  I understand that this decision is final …”.
30. The PCT sent an electronic copy of Dr Das’s retirement application to NHS Pensions on 10 November 2009 (the PCT retaining the paper form).  That application stated Dr Das’s employment would cease on 4 December 2009 and that he had elected to take an additional lump sum by giving up part of his pension.

31. On 17 November 2009 NHS Pensions wrote to Dr Das telling him the benefits payable to him from the Scheme from 5 December 2009.  At the time of his retirement he was aged 62 years and 11 months.   They quoted a lump sum retirement allowance of £172,619.58 (increased from £96,691.58) and a pension of £25,894.86 a year (reduced from £32,223.86 a year due to the increased lump sum).
32. Dr Das returned to work as a Principal GP on 7 December 2009.

33. On 5 January 2010 NHS Pensions wrote to Dr Das saying they were revising his benefits as he was subject to the earnings cap for the period from 1 April 2004 to 31 March 2008 as a result of his break which was more than 12 months.
34. In another letter, also of 5 January, NHS Pension set out the revised benefits that Dr Das was entitled to.  They quoted a lump sum retirement allowance of £156,309.99 (increased from £87,537.99) and a pension of £23,448.33 a year (reduced from £29,179.33 a year due to the increased lump sum).
35. In reply to a letter from Dr Das, NHS Pensions sent a letter on 12 January 2010 detailing the Regulations that applied to him, saying he was therefore subject to the earnings cap and they did not have any discretion to make changes to the Regulations.
36. A refund of Dr Das’s overpaid contributions was arranged.  For the years 2004/05 to 2007/08 the overpaid contributions were calculated to be, respectively £3,044.58, £2,865.78, £3,211.08 and £2,529.54 - plus £951.92 (Added Years AVCs).  This gave a total refund of £12,602.90.
37. The PCT’s shared services supplier (LaSCA) paid a refund of £39,788.52, which included both overpaid employer’s contributions (of £27,185.62) and employee’s contributions, electronically to the GP Practice’s bank account on 20 January 2010. 

38. At the end of January 2010, Xafinity Paymaster, the Scheme’s payroll agents, requested an amount of £16,462.32 from Dr Das in repayments of overpaid benefits, being £16,309.90 (lump sum) and £152.73 (pension net of tax).
39. Dr Das progressed his complaint via the British Medical Association through the Scheme’s internal dispute resolution (IDR) procedure.  He sought for his break in pensionable service to be approved in order to avoid the earnings cap.
40. At both stages of the IDR procedure, NHS Pensions rejected Dr Das’s request for the earnings cap not to be applied to him.  At the second stage of the IDR procedure NHS Pensions upheld his complaint that he had been incorrectly provided with overstated estimates based on uncapped earnings.  They believed the offer of interest on returned contributions was the correct level of recompense for the Scheme issuing incorrect estimates based on Dr Das’s annual GP certificates.
41. Dr Das’s award was revised again in August 2010.  His benefits were a lump sum retirement allowance of £162,658.86 (increased from £91,090.86) and a pension of £24,399.62 a year (reduced from £30,363.62).  Xafinity Paymaster wrote to Dr Das on 9 September 2010 confirming that the arrears created by the revision had been used to reduce his overpayment.  The overpaid lump sum of £16,309.59 had been reduced by £6,348.87 to now stand at £9,960.72.  The additional pension due to him was £629.09 gross less tax of £125.80 less previous overpaid net pension of £152.73 meaning a net balance due to Dr Das of £350.56.
42. Interest was calculated at a daily rate from 1 April 2004 up to 20 January 2010 in accordance with the Scheme’s regulations.  The interest calculated was £1,112.91 on employee contributions of £11,650.98 (i.e. excluding his AVCs).  This amount was offset against the lump sum overpayment of £9,960.72 resulting in Dr Das owing £8,847.81.
43. Dr Das wrote to Xafinity Paymaster in March 2011 giving his authority for them to deduct the overpayment from his monthly pension instalments.

44. Benefits for Dr Das were revised once more in June 2011.  His retirement lump sum allowance was calculated to be £163,215.51 (increased from £91,407.51) and his pension £24,485.17 a year (reduced from £30,469.17 a year).  The pension arrears were paid to him on 12 July 2011.  The amount he owed in respect of the overpaid lump sum was further reduced to £8,291.16.

45. Recovery of the overpayment began in September 2011 at £690.97 a month.  By 2 December 2011 they had recovered £2,763.88 (i.e. 4 x £690.97).  They also reduced the overpayment on 2 December by £47.44 which was the interest due on his refunded AVCs of £951.92.  This meant the balance owed was £5,479.84 which should be fully recovered by August 2012; the last adjusted month’s repayment being £643.05.
46. Dr Das says:

· NHS Pensions’ guidance documents invited members to seek clarification on issues such as breaks of service.  He took all reasonable steps; he contacted NHS Pensions and it was they who told him to contact his PCT.

· Given the lack of response from NHS Pensions to his enquiries in 2006 and their continued failure to apply the cap, it is reasonable that he would assume that the cap did not apply to him.  He had after all raised the question of the possible application of the earnings cap.  Surely at that point it is the responsibility of NHS Pensions to apply the cap correctly.  NHS Pensions failed to apply the cap, and have admitted that this was the case.
· It appears that NHS Pensions, which has staff; resources; expertise and a duty to manage pensions for its members, bears hardly any responsibility if it neglects to manage a member’s pension with due skill and care despite displaying extremely poor conduct.  Having issued incorrect estimates, NHS Pensions have been negligent in this case.  Though, as a member of Scheme, he suffers even though he took all the steps he could to obtain clarification from NHS Pensions as to the application of its rules.

· He has, over the years, requested regular pension estimates to ensure a reasonable pension for him and his family after his retirement, and these estimates showed his benefits without his earnings being capped.  Consequently, he believed that his break in service had been approved.  He was very distressed at finding out once he had actually retired the true impact of the capping.

· All his retirement planning had been based on the information available from NHS Pensions based on the stated uncapped earnings shown on the estimates.  It is this failure by NHS Pensions that caused them to misrepresent and repeatedly overstate the potential retirement income available to him, giving him a false impression of his potential retirement benefits.
· When deciding to retire, one simply asks oneself “Do I have enough funds to retire?”  In answering that question, one looks at the financial estimates prepared by the pension provider.  If the answer is ‘no’ and one has the option to work then one continues to work.  If the answer is ‘yes’ then one retires.  Had I known that I would not receive the amount of money that was forecast by NHS Pensions then I would not have retired.
· The question of a legitimate expectation that has been frustrated needs to be considered.  NHS Pensions should disapply the earnings cap.  He relied on these estimates to his detriment because he retired on the basis of their estimates; and now receives less money than was forecast.  
· The relevant GP retirement rules relating to a single handed GP returning to work (as opposed to any restrictions imposed under the NHS Pension Scheme) stipulate that if a GP wishes to return to work at some point in the future, he or she must return to work within 24 hours of retirement.  Otherwise a GP cannot continue to work for the NHS.  Accordingly, he had to return to work following retirement within 24 hours to ensure that he had the option of continuing working in the future.  Had he not done so, he would not have been in work now to mitigate his loss caused by NHS Pensions.
· With regard to his ability to mitigate his loss, he is already doing so by working.

· Had he been advised that his pensionable earnings would be subject to the earnings cap in 2006, then he would have made additional provision to supplement his retirement income.  This is demonstrated by him committing to maximising his retirement income in 2008 by buying added years in the Scheme.  By not retiring in November 2008 he continued to accrue pension benefits.
· Due to this massive error by NHS Pensions he did not make any provision to invest these monies elsewhere for his retirement and will now suffer to his detriment.

· He would have taken the lost opportunity of making extra provision by delaying his retirement if he had known about this matter sooner.

· On the subject of mitigating his position, he has returned to work as a full‑time doctor.  He is not able to pension further income in the Scheme.  Given that he is already of retirement age he has not made any further pension provision;
· He would not have enough time given his age and exclusion from the Scheme to build up a financially meaningful pension pot if he were to start a new pension now;
· According to the PCT Dr Das paid contributions on earnings over the earnings cap from 2004/05 to 2007/08 which amounted to £194,184.  This is equivalent to £2,718 a year in annual pension.  Using the appropriate dynamising increase factor up to 4 December 2009 then the pension lost is £3,132 a year.  Longevity tables published by the Government Actuary Department indicate that for 2008‑10 the life expectancy of a 65 man was 17.8 years.  This is slightly older than Dr Das at date of retirement but assuming he has similar longevity his loss is approximately £55,749 (i.e. 3,312 x 17.8) ignoring the impact of inflation and the contingent widow’s pension.  Interest on his contributions is not compensation for his full loss;
· It was not his fault that these contributions were deducted on the basis of uncapped pay.  He believed in good faith that all his NHS earnings were pensionable, and the fact that NHS Pensions paid him lost interest demonstrates that they accept that it is they and not Dr Das who is at fault.
47. NHS Pensions say that;

· They oppose the allegation that they failed to disclose information concerning the earnings cap to Dr Das;

· They do not oppose the allegation that they failed to apply the earnings cap before and at retirement;

· Historically and currently information about the Scheme has been communicated to NHS Employers by information circulars.  Information on the cap and the amended Scheme regulations was initially disclosed to Employers in 1989, with yearly updates confirming the level of the cap.

· SD Letter (89)17 specifically confirmed that former members of the Scheme with preserved benefits who returned to pensionable employment after 1 June 1989 would be treated as new entrants.

· Numerous newsletters have been provided to Employers, including GP Practices, with information about the certificates e.g. Technical Newsletters 3/2005; 3/2006; 1/2007; 13/2007; and 28/2008.
· Unfortunately the guidance that accompanied the 2004/05 certificate was not complete, as it did not mention the consequences of a 12 month break in membership.  But the supplementary guidance notes for 2005/06 onwards have all confirmed the consequences of having taken a break in membership of 12 months or more.

· Undoubtedly there have been errors made on the part of NHS Pensions in providing incomplete guidance for 2004/05, issuing three incorrect estimates and paying overstated benefits.

· Whilst NHS Pensions has apologised to Dr Das, they could not continue to pay pension benefits at a level that exceeded what he was legally entitled to under the provisions of the Scheme regulations.  Nor were they able to disapply the earnings cap in his case.
Conclusions

48. There is no doubt that under the Regulations the earnings cap does apply to Dr Das.  NHS Pensions had no power to disapply the earnings cap.  In dealing with Dr Das’s complaint I have to decide whether there has been maladministration by NHS Pensions and what, if any, harm Dr Das has suffered in consequence.  

49. Understandably, Dr Das would say that NHS Pensions were the experts who should have known what the position was, should have answered his questions if he was in doubt and were in a position to spot a mistake if it had happened.  But if NHS Pensions were negligent, as Dr Das strongly feels that they were, that would not necessarily mean that he has suffered in consequence.  I can only compensate him to the extent that he has acted differently on a reasonable understanding that the earnings cap did not apply.  And the amount of compensation would relate to the difference between the position he is now in and the position he would have been in had he known that the cap did apply.  It would not be the same as if the cap had not applied.
50. Up until 31 March 2004 Dr Das’s pensionable earnings were properly recorded and they did not infringe the earnings cap.  The first year in which earnings were recorded as exceeding the earnings cap was the first year in which earnings needed to be certified by Dr Das (i.e. 2004/05).
51. The certificate for 2004/05 was signed on 26 February 2006 and Dr Das has said he took advice from his Accountant and read the guidance.  The guidance for 2004/05 omitted information about the effect a break would have, and this was first mentioned in the 2005/06 guidance.  Nevertheless, the letter from Dr Das dated 6 March 2006 clearly states he knew that there was a break in his NHS service and it impacted upon his pension position adversely.  He also categorically stated that he had been told (presumably by his Accountant) that because of this break in service his earnings/profits for pensionable purposes were capped.

52. Despite this state of affairs, Dr Das does not appear to have taken any action to amend the certificate for 2004/05 based on his knowledge at that time.  Instead, he seems to have requested that the break was treated as ‘continuous employment’ in order to avoid the earnings cap.
53. NHS Pensions say they did not receive Dr Das’s letter of March 2006 but whether they did or not there was a clear failure by them when they did not reply to Dr Das’s follow-up letter of 9 August 2006.

54. However, given that Dr Das knew that his break meant he would be capped I do not consider that, despite him contacting NHS Pensions on three separate occasions, Dr Das could reasonably assume that silence from NHS Pensions meant that they had approved his request.
55. Dr Das says that he pursued matters with NHS Pensions by telephone and they told him to contact his current PCT.  Whilst a PCT might generally be familiar with certain administrative and operational aspects of the Scheme (such as deduction of pension scheme contributions) and be able to answer straightforward queries, they could not approve his request to treat his break as a period of continuous service.  It is therefore somewhat odd (which is not to cast doubt on Dr Das’s account) that NHS Pensions would have referred him to his current PCT rather than answer him directly about his request given that the ‘capping’ issue was a pensions matter linked to a break in service in 1994/95.  There is, though, no evidence of what he said to NHS Pensions.
56. According to Dr Das he had a conversation with the Contracts Payment Manager at his PCT.  The PCT would have had details of Dr Das’s employment with them, but they are unlikely to have a record of his former employments with other employing PCTs or his Scheme membership history.  His manuscript makes no reference to what he asked the Contracts Payment Manager or how it was phrased, nor how the fact that his break in pensionable service in 1994/95 that caused him to be capped had been overcome in order to now mean he was no longer capped.  It would appear he relied on that conversation at face value.  The complaint before me is not against the PCT but whatever they said, Dr Das could not reasonably have thought that his local PCT were able to disapply the cap on NHS Pensions’ behalf.  His local PCT can only administer the Scheme in accordance with the Scheme’s Regulations and any overriding statutory legislation.  The local PCT has no power to change either the Scheme’s Regulations or legislation.  
57. Thereafter, Dr Das wrongly completed the annual certificates on the basis that his earnings were uncapped.  That information was supplied each year, via the PCT, to NHS Pensions along with the excessive contributions.  Dr Das must bear some responsibility for that happening.
58. Notwithstanding that Dr Das supplied the earnings figures on which the erroneous estimates were based, it is surprising that NHS Pensions’ calculation and record keeping systems – from which it would have been evident that the cap applied – did not at least throw up a query as to the pay certified.  It is equally remarkable that the systems were capable of producing the estimates based on pay over the cap.  NHS Pensions (holding automated records and being the expert administrator) was in a good position to identify the error.  Indeed, eventually they did, with no prompting from elsewhere and so they could have done so sooner.
59. So I find that there was maladministration by NHS Pensions in producing estimates based on uncapped earnings for Dr Das.  Those estimates will over time have reinforced Dr Das’s incorrect belief that the earnings cap did not apply, to the point that he could reasonably have lost track of what had happened beforehand. 

60. Dr Das will have suffered disappointment on discovering that the benefits that he has been credited with for the years in question will be lower than he expected.  He has therefore suffered some non-financial injustice and I make an appropriate award below in recognition of that fact.
61. I also have to consider if the giving of wrong information, in the form of uncapped estimates, caused Dr Das to act to his detriment.

62. There is nothing that Dr Das could have done to make his earnings above the cap pensionable.  Earnings shown in the July 2007 estimate were £115,084.  This figure was more than the Scheme’s notional earnings cap of £108,600 for 2006/07 – the official statutory earnings cap having been abolished from 6 April 2006.  When Dr Das received the first incorrect estimate in July 2007 he effected a contract to buy added years.  It is difficult to say if the figures in that estimate prompted him to buy added years or the fact that the ability to buy added years would no longer be available after 30 March 2008 – a situation that Dr Das was aware of when he made enquiries in June 2007.  But, in any event, he started contributing the maximum 15% at that time.

63. From the first incorrect estimate in July 2007 up until April 2008 Dr Das had already elected to pay the maximum employee contribution of 15% to the Scheme.  He could not therefore have made any further provision by paying more contributions to the Scheme itself during that period.  From April 2008 onwards the Scheme removed the Scheme’s requirement of an earnings cap with the exception of AVC contracts entered into prior to that time.  When Dr Das received the next incorrect estimate in November 2008 he did not make any further provision (other than continuing in the Scheme), despite these estimated benefits being lower than the benefits he has eventually received.  If he could have set money aside, it would have been the same money that he has now had refunded, and which he can still set aside.  At most he can argue that there has been lost potential for a higher return compared with the interest that has been paid.  Nonetheless, there is no evidence where he may have invested that money on which to make an assessment.  As Dr Das has returned to work he still has the ability to make extra provision albeit not through the Scheme, and I do not accept that his age prevents him being able to mitigate any loss.
64. Dr Das returned to work within two days of retiring and before he found out about his lower benefits.  He therefore always intended to return to work and his lower benefits played no part in that decision.  Indeed, he has said he had to return to work in order to preserve his ability to return to work at all.  He says that he would not have had to work as much – but that would only have been so if the benefits had been payable based on the cap not applying.  If he had always known that the cap applied and had retired (as I have found he would) his position would have been much the same as it is now.
65. Dr Das also contends that in December 2009 he lost the opportunity to defer his retirement in order to accrue further benefits under the Scheme.  The information within the estimates did not reflect the option that Dr Das had of exchanging some of his pension for a higher retirement lump sum.  To keep the comparisons on a like-for-like basis, I have considered the position from the Scheme’s standard position, notwithstanding that Dr Das elected this option.

66. Dr Das points out that following the November 2008 estimate he did not retire.  The November 2008 estimate quoted a retirement lump sum of £82,515 and a pension of £27,505 a year.  The December 2009 estimate quoted a retirement lump sum of £97,853 and a pension of £32,617.  Based on that information, Dr Das applied for retirement.  Even when slightly lower figures of a retirement lump sum of £96,671 and a pension of £32,223 were sent on 17 November 2009 Dr Das proceeded with his retirement on 5 December 2009.
67. Dr Das could not make further provision in the Scheme once he had retired.  So any consideration about whether he acted to his detriment will relate to what benefits he thought he was going to receive. 

68. His eventual revised benefits were a retirement lump sum of £91,407 and an annual pension of £30,469.  The difference in the retirement lump sum is £6,446 (i.e. £97,853 versus £91,407) and can be made up by the refund of his contributions of £12,602.  This leaves a difference in the annual pension of £2,148 a year – though as a single-handed GP the employer’s refunded pension contributions of £27,185 and the balance of the employee’s pension contributions after covering the shortfall in lump sum £6,446 could be used for extra provision to bridge some of that gap.

69. The figure of £30,469 falls in between the estimate of £27,505 (on which Dr Das decided not to retire) and £32,617 a year (which Dr Das decided was enough to retire on – though it is slightly closer to £32,617 than £27,505.  Both the pension incomes of £32,617 and £30,469 a year are a lot less than his earnings (circa £150,000-£160,000 a year).  What Dr Das might have done had he had the correct figures is finely balanced.  However, given that Dr Das always had the intention of returning to work so quickly and the closeness of the two figures I am unable to conclude that he would not have retired.
70. In summary:

· I find that Dr Das was hindered by lack of responses from NHS to his enquiries about the cap, but that it was not reasonable of Dr Das to certify his earnings above the earnings cap on the assumption that the cap had been disapplied; 
· I also find that there was maladministration by NHS Pensions in providing incorrect estimates of his benefits and putting those incorrect benefits in to payment.  That maladministration will have caused Dr Das disappointment when he discovered the correct position later than he should have and some distress and inconvenience.  
Directions
71. I direct that within 21 days of this determination NHS Pensions are to pay Dr Das £300 as compensation for the distress of discovering that his pension was to be based on lower earnings than he expected.  That amount can be offset against the overpayments which Dr Das owes the Scheme.
TONY KING 

Pensions Ombudsman 

20 March 2012 
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