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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mr M Major

	Scheme
	British Steel Pension Scheme (the Scheme)

	Respondents
	B.S. Pension Fund Trustee Ltd (the Trustee)


Subject

Mr Major has complained about receiving information which overstated his retirement benefits on which he says he relied when deciding to take voluntary redundancy.

The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Trustee because Mr Major was sent incorrect information on which he reasonably relied and without which it is likely that he would not have chosen voluntary redundancy.
DETAILED DETERMINATION

Material Facts

1. Mr Major joined the Scheme in September 2006.  Having applied to transfer to the Scheme the value of pension benefits from a previous occupational arrangement, he was sent a letter in August 2007 which said:

“The revised transfer value is £77,310.00 which is guaranteed for 3 months from 22 August 2007, which also includes your own contributions of £11,845.30.

The revised transfer value quoted will purchase 10 year[s] and 4 months of pensionable service as a member of the British Steel Pension Scheme.”
2. The Trustee says that in June 2008 Mr Major was sent an annual statement, an extract of which is included below:  
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3. Mr Major says that he did not receive this statement.
4. In February 2009, Mr Major’s employer sent a letter to him announcing a significant number of redundancies spread across a number of locations and asked for applications for voluntary redundancy.  (The letter was apparently one of more than 1,000 that were issued at the time.)  Included with the letter was an estimate of retirement benefits and this said:

“BSPS Final Pensionable Pay:
£25,945.12
BSPS Pensionable Service:
2 yrs 6 mths

BSPS Transferred In:
10 yrs 4 mths”
…
	
	
	Member Pension
	Spouse Pension

	
	BSPS Pension (p.a.)
	£10,052.04
	£5,026.08

	OR
	
	
	

	
	BSPS Cash Sum
	£44,181.00
	

	Plus
	BSPS Reduced Pension (p.a.)
	£6,627.04
	£5,026.08”


5. Mr Major decided to take voluntary redundancy. His service came to an end on 6 June 2009 and he received a redundancy lump sum of £31,545.  No other employees were made redundant from Mr Major’s department at that time.

6. On 6 July Mr Major was sent a letter which told him that the following Scheme benefits were payable:
Annual Pension 


£3,728.16

Lump Sum



£24,853.72

7. Later that month Mr Major submitted a complaint to the Trustee on the grounds that his pension benefits were less than he had expected and that he would not have accepted voluntary redundancy had he been given the correct figures.
8. After being made redundant, Mr Major claimed Job Seekers’ Allowance for a period of six months after which he no longer qualified for contributions based benefits.  He has provided details of the efforts he made to find employment between June 2009 and April 2010.  These are forms which made up his Job Seeker’s Agreement, and the entries (usually several a week) include visits to jobcentre plus, local papers read, websites visited and employers contacted.  
9. Mr Major’s representatives said that his net income at the time his left service was £19,937 and that he lost a total of £55,026 of salary based on further service of 2.76 years up to the age of 65.
10. The 2009 estimate was sent to Mr Major by his employer rather than the Trustee. The Trustee has responded to the complaint throughout, presumably on the basis that it was responsible for the calculation of the figures in the employer’s letter. 
11. In responding to the complaint, the Trustee offered Mr Major £750 to compensate him for distress.
Summary of Mr Major’s position  
12. When he was made aware of his true entitlement there was nothing he could do to reverse the position.
13. He continues to look for work but has been unsuccessful so far.
Summary of the Trustee’s position  
14. It accepts that there was maladministration when Mr Major was sent his estimated retirement benefits and apologises for this.
15. There is nothing to show that but for the incorrect quote, Mr Major would have remained in service until the age of 65.  He may have subsequently left voluntarily and it is possible that he would have been selected for compulsory redundancy; no one else in his department being selected does not in itself disprove this.
16. There is no evidence of financial planning to show that it was the incorrect pension quotation which induced Mr Major to accept redundancy.
17. Mr Major should have received the June 2008 statement; he received all previous and subsequent correspondence.  He did not chase up this statement and it was not returned undelivered – they are sent in envelopes marked Private and Confidential and with a return address.
18. On the 2008 statement, the transferred in credit is shown as 23 years for an early leaver and 20 years 8 months at normal retirement age “because of the way in which service credits are granted”. But anyway, the amount of bought in service and retirement pension shown on the statement should have alerted him to the fact that something was wrong.  
19. The February 2009 estimate of benefits should also have told Mr Major that an error had been made.  It showed a projected pension of over £10,000 and this was not possible with the amount of service shown and a sixtieths accrual rate.  A layman should have been able to estimate that a pension of this amount was not possible with an accrual rate of sixtieths, a salary of around £30,000 and total service (including transferred in benefits) of just over 13 years.  

20. Mr Major should have been aware of the basics of pension accrual and the Scheme’s early retirement provisions as in March 2009 he attended a pension seminar where these details were covered by Scheme officers.  This seminar was specifically aimed at an audience with little or no pensions knowledge and was focussed on early retirement benefits.  Additionally Mr Major would have received a member’s handbook and annual benefit forecasts which set out that for each year of service, one sixtieth of final pensionable salary would be paid as pension at retirement.  Whilst Mr Major would not be expected to perform a precise benefit calculation, he should have been able to establish that the quotation he was given prior to taking redundancy was materially incorrect.
21. A pension paid on redundancy would be unreduced, a fact which would have been widely communicated to employees by the employer’s human resources department and trade union officials, so there would be no need for Mr Major to consider the difference between the basis for his redundancy pension and one paid at normal pension age.  
22. Mr Major could have requested that the employer reinstate him upon repayment of his £31,545 redundancy lump sum.  The Scheme would have been content to reinstate him as an active member at the employer’s request, subject to repayment of any pension benefits already received.  However there is no reference to Mr Major requesting such reinstatement among his mitigating actions.  

23. On leaving employment, Mr Major would have been in receipt of state benefits between redundancy and his retirement and he would no longer have had to meet the costs of travel to work.  He also had the benefit of receiving compensation for loss of work early and in advance as a lump sum.
Conclusions

24. I make no finding as to whether Mr Major received the 2008 statement.  Even if he did, I do not find that he should have realised from it that a mistake had been made.  The statement does refer to 20 years and 8 months of transferred in service, but the way the statement is set out is not in my opinion sufficiently clear to prompt Mr Major, as a layman, to spot that an error could have been made, and to question it.  Indeed it would not make complete sense to an expert.  On the “Deferred Benefits” side it shows what appears to be 23 years of “Credited/transferred” pensionable service.  On the “Prospective Benefits” side the figures, which are badly aligned, are 20 years and 8 months.  Plainly the service periods (whatever the reason for the inconsistency) are out of kilter with the letter of August 2007.  Mr Major could have spotted that and suggested that there was a problem.  But there was not so great a burden on him to read and check the statement that he could not later rely on a related error.
25. The 2009 estimate of benefits contained the correct amount of transferred in service but the pension quoted was still based on the incorrect figures.  Again, I do not consider that Mr Major should be expected to have identified that a mistake had been made and to have followed it up.  For that he would have needed to know the basis for a redundancy pension was (as distinct from on leaving or retiring at 65 including whether it was possibly reduced or increased) and to check the figures manually.  To a pensions expert the error may seem obvious.  To a layman it is not.  It was certainly possible for him to work out from the Scheme booklet or other materials he may have been given during his employment that the figures were wrong.  But I think he should have been able to rely on the plain figures he was given for the specific purpose, without having to check them.
26. There is no reason to conclude that Mr Major would have left employment voluntarily or otherwise before his retirement age of 65, had he not applied for redundancy.  Had he remained in employment he would have received earnings and continued to accrue pension.

27. Mr Major has plainly made efforts to mitigate the loss of earnings without success.  The Trustee observes that Mr Major did not ask for his job back.  He discovered the error a month after he had left and taken a redundancy lump sum.  Time would no doubt have created an obstacle in his mind.  Also, given that his position had been made redundant it is quite likely that the employer (who is not a party to this complaint) would not have agreed to reinstate Mr Major into his old position and incur not insignificant costs as a result.  This would have been over a month after he had left service (and longer since redundancy had been agreed) on the basis of a mistake which was the responsibility of the Trustee.  Finally, the Trustee did not suggest he applied to return to his job, any more than he took steps towards it.

28. The Trustee has said that Mr Major would have received State benefits after redundancy and also would not have had travel costs to and from work.  However Mr Major received Job Seekers’ Allowance for only six months and I would regard both this and the travel costs as incidental and relatively small, so they should not have an impact on the amount of compensation.  There would be costs associated with looking for work too (which Mr Major undoubtedly did) as well as the loss of various benefits given to active employees like sick pay.  It would not be appropriate or efficient to explore every small detail that resulted from Mr Major leaving employment.
29. The loss to Mr Major is the difference between the total value of:

(a)
lost earnings to age 65, plus the value of pension that would have been payable from age 65, less

(b)
the value of pension now payable plus the pension lump sum and redundancy lump sum that he received.
30. Solicitors representing Mr Major assessed his loss as £43,641 in August 2010, apparently using “Ogden Tables” to value the pension.  The parties may of course agree on this method if they so wish.  My directions below provide for a somewhat more complex calculation.  (For the purpose of loss of earnings I have used the same net figures as Mr Major’s representatives.)
31. In addition to financial loss, Mr Major has suffered distress at the reduction of his pension as against his expectations (only belatedly mitigated by the directions that follow), as well as the inconvenience of attempting to find replacement employment.
Directions   

32. The Trustee is to pay Mr Major a lump sum of £23,481 to make good his lost salary (£55,026) less the amount of his redundancy lump sum (£31,545).

33. The Trustee is to establish the difference in value between:

(a)
the actuarial value of the pension benefits Mr Major took;
(b)
the actuarial value of Mr Major’s entitlement had he stayed in employment as an active member of the Scheme to age 65; the calculation should be run using the same assumptions as those in (a) and with the same final pensionable salary;

(c) 
again on the same actuarial assumptions, identify the additional pension that could be provided from the Scheme using the difference identified above.
34. The Trustee is to provide to Mr Major the additional pension calculated in accordance with paragraph 33.
35. The Trustee is to pay Mr Major £500 to compensate him for the distress of discovering that his pension was less than he had been led to believe and the inconvenience of having to try to mitigate his loss.
36. The above directions are to be carried out within 28 days (except to the extent that the direction in paragraph 34 may be delayed by the need for Mr Major to reach a decision).
TONY KING 

Pensions Ombudsman 

20 December 2011
-1-
- 8-

