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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mr P Briggs 

	Scheme
	Teachers’ Pension Scheme  

	Respondents
	Teachers’ Pensions 

Department for Education 

Nottingham Trent University 


Subject

Mr Briggs complains that Teachers’ Pensions and the Department for Education (DfE) require recovery of an overpayment as a result of his pension being an “age related” award (Age Benefits), although he applied for, and was told he had been awarded, actuarially reduced benefits (ARB).  He also says that Nottingham Trent University (the University) did not provide Mr Briggs with sufficient guidance in the matter. 

The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Teachers’ Pensions. The ARB application should not have been treated as an Age application at all.  However, if it was to be so treated then Mr Briggs should have been told, whereas he was led to believe he was receiving ARB.  The abatement calculation was wrong in any event, and the intended recovery was inappropriate to the circumstances.
DETAILED DETERMINATION

Relevant Regulations 

The Teachers’ Pensions Regulation 1997 
“E4 Entitlement to payment of retirement benefits

(1)
a person qualified for retirement benefits becomes entitled to payment of them in any of the Cases described in this regulation. 

(2)
In Case A the person-

(a)
has, subject to paragraphs (2A) and (2B), attained the normal pension age, 

(b)
has ceased to be in pensionable employment, and 

(c)
is not within Case B or D.

[Cases B and C both deal with retirement due to incapacity.  Case D relates to retirement where termination of service is due to redundancy or is in the interests of efficiency.]
(5A)
In case E the person-

(a)
has attained the age of 55,

(b)
has ceased on or after 30th March 2000 and before attaining  the normal pension age to be in pensionable employment or excluded employment, and

(c)
is not within Case C or Case D,

and the conditions specified in paragraph (5B) are satisfied. 
(5B)
Those conditions are -
…
 (b)
where, at the time of the application for payment of benefits under regulation E33, the person was in pensionable employment … that-

(i)
the person's employer has consented to the application, or

(ii)
6 months have elapsed since the date on which the person requested his employer to give consent and such consent has not been given.
…
(7) In Cases A and B the entitlement takes effect as soon as the person falls within the Case.
…
(9A)
In Case E the entitlement takes effect-

(a)
where, at the time of the application for benefits under regulation E33, the person was in pensionable employment or excluded employment, as from the day after the end of the employment, and
(b)
in any other case on a date determined by the person making the application for benefits under regulation E33 being a date no earlier than 6 weeks after the date of such application.

(10)
In no case shall a person be regarded as having ceased to be in pensionable employment until at least one day has passed without the person being in pensionable employment.”
“E5 Amount of retirement pension
…
(6)
Subject to paragraphs (7) to (10), where-

…
(b)
a person has become entitled to payment of retirement benefits by virtue of regulation E4(5A),

 
the basic rate is adjusted as specified in paragraph (7).

 (7)
The adjustments are-

(a)
in the case of a pre-2007 entrant, multiplication of the annual rate of such pension by the appropriate factor for a person with a normal pension age of 60,”

“‘Appropriate factor’
A factor from time to time specified in relation to the age of a person by the Secretary of State after taking advice from the Government Actuary, and different factors may be specified:
(a)
for persons with a normal pension age of 60, for persons with a normal pension age of 65, and for persons to whom Part VI of Schedule 10 applies, and

(b)
for different provisions of these Regulations.

“E14 Abatement of retirement pension during further employment

(1)
Subject to paragraph (1B), this regulation applies while a person who has become entitled to payment of a teacher's pension is employed-

(a)
in pensionable employment, comparable British service or employment which would have been pensionable but for-

(i)
his having made an election under regulation B5 (election for employment not to be pensionable), or 

(ii)
his having attained the age of 75,

…
(1B)
This regulation shall not apply in respect of a pension (or a part of a pension) to which a person is entitled by virtue of regulation E4(5A).
…
(3)
Where this regulation applies-

(a)
if the amount of the person's salary in the employment during the tax year equals or exceeds  B+C in any tax year, no pension shall be paid in that tax year; and

(b) in any other case, the pension to which the person is entitled in any tax year shall be reduced if necessary so as to secure that the pension paid during that tax year does not exceed
A x P/Q
where-

A is the amount by which the person's salary in the employment during the tax year falls short of B + C - D,

B is the salary of reference determined in accordance with paragraph (3A), (3B) or (3C)

C is the amount (if any) by which, immediately before the first day of the employment, B would have increased if it had been the annual rate of an official pension within the meaning of section 5(1) of the Pensions (Increase) Act 1971 beginning, and first qualifying for increases under that Act, on the same date as  

(i)
where the salary of reference is determined in accordance with paragraph (3A), the pension, and

(ii)
where the salary of reference is determined in accordance with paragraph (3B), the last day of employment at that salary.

 P is the full annual rate of the person's pension during the tax year in question as increased under the Pensions (Increase) Act 1971 but disregarding the effect of paragraphs (6) or (7); and

Q is the total of -

(a)
the full annual rate of the person's pension,

(b)
the full annual rate of compensation payable under regulation 7 (mandatory compensation for premature retirement) of the Teachers (Compensation for Redundancy and Premature Retirement) Regulations 1997, and

(c)
the full annual rate of all compensation payable under regulation 12 (discretionary compensation for premature retirement) of those Regulations,

for the tax year in question, as increased under the Pensions (Increase) Act 1971.

(3A)
The salary of reference for a person whose most recent entitlement to payment of a teacher's pension arose before 1st January 2007 is, or where his previous employment was part-time, is the full-time equivalent of, the highest annual rate of contributable salary that was payable to the person during the 3 years ending immediately before he became entitled to payment of the pension, or, if applicable, the highest annual rate of contributable salary that was payable to him during the 3 years ending immediately before he ceased to be employed in any pensionable employment entered into by him after he became entitled to payment of the pension, whichever is greater.

(3B)
The salary of reference for a person whose most recent entitlement to payment of a retirement pension arises on or after 1st January 2009 is-

(a)
where the person's average salary was the amount specified in regulation E31(2)(a), the highest annual rate of contributable salary that was payable to him during the 365 days ending immediately before he became entitled to payment of the pension, or, if applicable, the highest rate of contributable salary that was payable to him during the 365 days ending immediately before he ceased to be employed in any pensionable employment entered into by him after he became entitled to payment of the pension, whichever is the greater, and

 (b)
where the person's average salary was the amount specified in regulation E31(2)(b) or (2A), the highest annual rate of contributable salary that was payable to him during his average salary service or, if applicable, the highest rate of contributable salary that was payable to him during any period of pensionable employment entered into by him after he became entitled to payment of pension, whichever is the greater

or, in either case, where the previous employment was part-time, the full-time equivalent of such salary.

(3C)
The salary of reference for a person whose most recent entitlement to payment of a retirement pension arises on or after 1st January 2007 but before 1st January 2009 is the salary referred to in paragraph (3A) or (3B) whichever is the higher.

(4)
Where a pension falls to be reduced under paragraph (3)(b) in any tax year, the Secretary of State shall pay the pension in accordance with regulation E33(4) at the rate which is appropriate without taking account of the reduction until the amount to which the pension is to be reduced (on the assumption that the person will remain in employment at the same salary for the remainder of the tax year) has been paid.

 (5)
Once the appropriate amount of pension has been paid as mentioned in paragraph (4), no further payment shall be made during that tax year unless the person ceases to be in the employment or is in employment at a lower salary in which case the Secretary of State shall pay pension during the remainder of the tax year to the person of such amount and at such times as is necessary in order to secure the result described in paragraph (3).

 (6)
Where the actual pension paid in any tax year has exceeded the amount which should have been paid by virtue of paragraph (3) ("the excess payment") the retirement pension payable in the subsequent tax year shall be reduced by the excess payment.

 (7)
Where by virtue of regulation E1(3) the retirement pension is not reduced in any tax year in accordance with paragraph (6), the retirement pension shall be reduced in the following tax year by the balance of the excess payment and this reduction shall be repeated in each tax year until the total amount of the reduction of the retirement pension is equal to the amount of the excess payment.”
“E33 Payment of benefits

…
(2)
No benefit is to be paid unless a written application for payment has been made and paragraph (3), if applicable, has been complied with.
[Paragraph 3 is not relevant]”
“H9 Determination of questions
All questions arising under these Regulations are to be determined by the Secretary of State”
Material Facts

1. This case concerns the principle, as Mr Briggs would probably have understood it, that a teacher who took a pension on retirement on or after the normal retirement age, but then returned to teaching, would be liable to have his or her pension abated.  However, if the pension was taken voluntarily before normal retirement, which would result in a reduction for early payment, then it was not liable to abatement on subsequent employment.
2. Mr Briggs’ normal retirement age was 60 and his 60th birthday fell on 4 September 2007.

3. Sometime in June 2007 Mr Briggs evidently had a discussion with the University’s Deputy HR Manager and another colleague.  On 30 June Mr Briggs wrote to the University.  He said that he was providing a written retirement proposal “as requested”.  He said that he wanted to take an actuarially reduced pension immediately before his 60th birthday and then be re-employed immediately.  He wanted to work full time until April 2008 and afterwards work three days a week until September 2008.  He intended to rejoin the Teachers’ Pension Scheme for the period of re-employment.   He concluded by saying that he wanted to “work in partnership” with the University and would be happy for further negotiation to take place before arrangements were finalised.
4. On 7 July 2007 Mr Briggs completed Teachers’ Pensions’ application form specifically designed for ARB applications. (It was headed in a box, in large, bold capitals “ACTUARIALLY REDUCED BENEFITS”.)  He completed Part A, filling in the “Last date of pensionable teaching employment or proposed date of retirement” as 3 September 2007 (ie the day before he reached 60).   He signed the form below a declaration, which began:
“+
I apply for actuarially reduced benefits under the Teachers’ Pensions Regulations and understand that the reduced basic pension will be payable for life.

+
I have ceased all pensionable teaching employment or excluded employment in England and Wales with effect from the date shown in Section 1 Part 12. [This was 3 September 2007, as mentioned above.]

+
I agree to inform Teachers’ Pensions of any change to my retirement date or to any other details I have provided on this form.

+
I agree to inform Teachers’ Pensions if I begin employment in teaching within the UK at any time during my retirement.

…

+
I understand that any overpayment of benefits will be recovered.

+
All the information I have given on this form is true to the best of my knowledge and belief.”
5. Mr Briggs says he cannot at this distance of time remember why he signed a declaration that he had ceased all teaching employment when he was due to start again immediately.

6. The notes accompanying the form said:

“1.
To apply for ARB Retirement Benefits a member must be between the age of 55 and 60 on the payable date if they were in service before 1 January 2007 …”

and

“5.
The payable date of Actuarially Reduced Benefits is as follows:

+
if the applicant is in pensionable … employment at the time of signing the ARB form, the payable date is the day after the last day of such employment.”


7. The University completed Part C of the application on 3 August. (Part B did not apply to Mr Briggs.) They gave the last day of salary payment as 3 September and certified as follows: 

“I certify that where the applicant is in Service at the time of the application, employer consent has been given to retire and that no enhanced payment under the compensation regulations has or will be paid.”

8. The form was sent to Teachers’ Pensions and received by them on 6 August.  It was marked “urgent” – apparently by the University.

9. The University wrote to Mr Briggs on 20 August thanking him for the form, saying that his proposal for retirement had been approved and noting that for pension purposes he would need a break in his employment of a day.  They said his then current contract would end on 3 September and a new full time contract would start on 5 September ending on 30 April 2008 when it would be replaced by a part-time contract to end on 31 August.
10. Teachers’ Pensions processed the form at the end of August.  On 30 August the “Benefits” section raised a data query with the “Membership” section.   It was evidently quickly resolved because a file note dated 31 August says “Agreed with Suzzana [sic] that we accept ARB form as Age because payable date is teacher’s 60th birthday”.  Teachers’ Pensions say this was an exception made because of the shortage of time.  The usual practice would have been to return the application form to the teacher and ask for a correct one. 

11. On 31 August 2007 Teachers’ Pensions sent Mr Briggs a statement.  It was headed “STATEMENT OF TEACHERS’ [sic] ACTUARIALLY REDUCED BENEFITS”.  It said the “payable date” was 4 September 2007 and showed actuarial factors applied to pension and lump sum of “1.0” in each case.  Teachers’ Pensions say the particular form of statement was sent in error.
12. Mr Briggs was re-employed from 5 September 2007 to 22 September 2008 and rejoined the Teachers’ Pension Scheme as he planned. 
13. Teachers’ Pensions first knew that Mr Briggs had been re-employed when he applied for benefits relating to this period.  They decided that his first pension ought to have been subject to abatement because his benefits were in fact Age Benefits.  A letter of 28 October 2008 to Mr Briggs explains the basis of the abatement and the intended treatment of the overpayment that they said had resulted.  It said:

“Based on earnings of £30288.00, you have exceeded the corresponding earnings limit for the period of £15750.01, and payment of your pension should have stopped on 4 September for the remainder of that tax year (i.e. up to 5 April 2008). 

As you continued to receive your pension during this period a gross overpayment for the period 4 September 2007 to 5 April 2008 amounting to £14284.42 has occurred, which following a tax adjustment of £5700.25 leaves a net overpayment due for this period of £8584.17.”
14. Teachers’ Pensions went on to say that the net overpayment of £8,584.17 had been offset against an adjustment to the benefits from the initial retirement and against the lump sum due for the second period of membership of £2,705.27.  There was a balance of £5,878.90 of which “In accordance with the Teachers’ Pensions regulations” they had to ask for repayment.  They asked for a cheque.

15. Mr Briggs took the matter up with the University and Teachers’ Pensions – and subsequently with DfE under the internal dispute resolution procedures.  The substance of what was said is summarised below insofar as is relevant.  There is only one further statement which I should mention.  At the second stage of the dispute resolution procedure DfE said:

“The factors for the purpose of calculating ARBs apply in respect of employment, which, at the latest, ceases on a person’s attaining the age of 59 years and 11 months; there are no factors for any time after this.  For you to have been eligible to receive ARBs from the Teachers’ Pension Scheme, your pensionable employment would have had to have ended on, or before, 3 August 2007.”

Summary of Mr Briggs’ position  
16. Mr Briggs says that he is receiving Age Benefits rather than ARB as a result of administrative errors by Teachers’ Pensions and the University. He says that the University did not provide him with correct information in a timely manner. He adds that the University should have checked his application for ARB to see if he met the requirements for ARB. 

17. Mr Briggs says that Teachers’ Pensions had enough time to contact him if there was an issue with the ARB application, and had the application not met the requirements for ARB then he still had time to consider whether he wanted to retire on a different basis or carry on with his employment. 

18. It was, he says, reasonable for him to rely on the statement of benefits he received from Teachers’ Pensions and, as the retirement date was close to his 60 birthday, he did not think it significant that there was in fact no reduction. 
19. Mr Briggs makes some broad observations about Teachers’ Pensions inability to apply the regulations, to provide him with appropriate versions and to have and operate clear quality standards.

20. He says that the University should have known the difference between Age benefits and ARB and that their signature on the form was of unclear purpose (and took four attempts to get right).

21. He says that he has spent considerable amounts of time dealing with the matter as well as suffering distress.

Summary of Teachers’ Pensions’ position  
22. Teacher’s Pensions point to Regulation H9 which provides that questions should be determined by the Secretary of State.  They say that they act under instruction from DfE (acting of behalf of the Secretary of State) in the matters to which Mr Briggs’ complaint relates.  They note that the regulations under which the Scheme is administered are complex and there are unavoidably instances where greater clarity is desirable.

23. Teachers’ Pensions say that the policy is for the normal benefit under the scheme to be payable under Case A.  Only if Case A does not apply would one move on to the other Cases under the Regulations.  It would not be the policy intention for someone to receive ARB from normal retirement age. 

24. The intention of Regulation E4(5A)(b) is that a person is not deemed to have ceased to be in pensionable employment until the day after employment ends.  Regulation E4(10) support this -  “In no case shall a person be regarded as having ceased to be in pensionable employment until at least one day has passed without the person being in pensionable employment.”
25. Mr Briggs’ circumstances matched regulation E4(2) and so Age Benefits were payable.  
26. Mr Briggs downloaded the application form for ARB himself; Teachers’ Pensions did not issue it to him. They point to the guidance notes referred to in paragraph 5 and say that as the last date of employment was 3 September, Mr Briggs ought to have known that his payable date was 4 September, which coincided with his 60th birthday. The notes said that for ARB the payable date needed to be between 55 and 60.
27. The guidance notes say that the Teachers’ Pensions website gives further information about reduction factors. The website can provide estimates of what the actuarial reduction would be.  It clearly states that the facility for ARB only exists for members from 55 to 59 and the actuarial reduction only went up to 59 years and 11 months. 

28. Mr Briggs should have realised from the figures on the statement, in spite of it being the wrong format, that there had been no actuarial reduction made to his benefits.  Whatever benefits Mr Briggs thought he was receiving, the principle that an Age award needs to be subject to abatement must apply.
29. The regulations themselves would not “negate a person’s entitlement to ARB if they took up a new post after as little as one day”.  However, there is a requirement for the employer to consent and the DfE has asked employers to ensure that applications for ARB made “in service” are only made where the cessation of employment is genuine.
30. Mr Briggs made a written application for benefits as Regulation 33(2) requires “albeit on an ARB application form”.

31. A person’s salary of reference and re-employment earnings cannot apply until the member becomes entitled to benefits, as described in E14(1), therefore apportionment must apply to period of re-employment. 

Summary of the University’s position
32. The University say they were asked to complete Part C of Mr Briggs’ application form, forwarding it to Teachers’ Pensions. They did not check the form and if asked to do so they would not have done so. The extent of the University’s obligation is to provide accurate information to Teachers’ Pensions, which they did. 
33. Mr Briggs chose the date of cessation of employment.  The University simply consented to it and supplied the salary and service details to Teachers’ Pensions.  It is a fact that Mr Briggs’ last day of employment was 3 September as he attended work on that day and was paid for it.  It would be a fraudulent exercise of power to provide a different final date for the purpose of securing ARB. 

DfE’s position

34. The DfE note that, although included as a respondent, none of the allegations are aimed at them. However,  they make some further comments.
35. They say that the Employer has responsibilities – particular to consent to ARB which implies discussing the retirement date.  They say that employer guides say that ARB is only available up to 59 years and 11 months.
36. They make similar submissions to TP concerning Mr Briggs’ declaration and the fact that there was no actuarial reduction in the benefits shown on the statement provided by TP, even though it said it was a statement relating to ARB.

37. On the matter of abatement DFE say “Although the regulations do not specifically mention proportional abatement calculations, abatement only applies after retirement and is proportional if the individual retires during the tax year.”

Conclusions

DfE’s and Teachers’ Pensions’ roles
38. I am sure that Teachers’ Pensions are correct to say that they follow DfE’s lead in matters of interpretation.  I do not think they mean to suggest that because the Secretary of State has power to determine questions the DfE’s instructions and guidance are final.  It is not of great significance to Mr Briggs whether any misinterpretation or maladministration arises because Teachers’ Pensions are following instruction.  
39. Teachers’ Pensions are doubtless obliged to follow the Regulations. To the extent there is a question of interpretation it may not be maladministration to follow a reasonable construction of them, even if wrong.  But in determining this matter I may direct Teachers’ Pensions to take appropriate steps, whether there is maladministration or simply a dispute of law resolved in Mr Briggs’ favour,   For convenience in the determination I refer to upholding or not upholding a complaint, without distinguishing where it might be more readily characterised as a dispute.
The Regulations generally
40. There is no doubt an underlying policy reason for a provision that early retirement benefits subject to discount should not also be subject to abatement on re-employment. But close to age 60 the Regulations produce a difference of treatment that, on its own, looks odd. The reduction for early payment say, two months before age 60, would be quite small.  Yet a person receiving ARB then would be able to return to work in teaching without restriction, whereas if they had waited until age 60 to take their benefits they would not.

41. However, I am primarily concerned with the Regulations, rather than the policy. Were there ambiguities or other lack of clarity then doubts should be resolved on the side of their being effective.  But that should not extend to give them meaning they do not have – and if their meaning is plain then they must be applied, whatever the policy intention might have been.  I make the point in the previous paragraph because the more coherent and obviously logical a policy objective is, the stronger might be the argument for interpreting uncertain regulations in its favour. 
42. There are hints in this case of policy and practical objectives which, however, reasonable they may be, are not achieved by the Regulations.

43. Teachers’ Pensions say that there is nothing in the Regulations preventing ARB being paid that is not subject to abatement on re-employment after a break of only one day.   But they say that DfE is concerned that employers should not consent to artificial retirements.  One can understand why DfE should be concerned about that if it circumvents a policy intention, yet employer consent to an application is not restricted under the regulations to any particular set of circumstances.  If an employer disregards or is ignorant of DfE’s views and gives consent then the entitlement arises.
44. Also, the part of the form that Mr Briggs completed contained declarations (set out in paragraph 4) that he had ceased “all pensionable teaching employment” (my emphasis) and that he would inform Teachers’ Pensions if he began teaching again.  But nothing in the Regulations restricted ARB to a circumstance in which Mr Briggs had no intention of teaching again, nor would there have been any consequences if he did.

45. While on the subject of the guidance, I note that Mr Briggs apparently made a declaration that he would have known not to be true had he put is mind to it. He says he cannot now remember what was in his mind.  It is possible that he did not actually pay it any attention. Alternatively, he might have told himself that he had indeed ceased all previous employment, if only for a day.  But whether the declaration was knowingly false or not (and I have no reason to think it was), as there was no need for him to make it, it can be ignored.
Which regulation applied?
46. The effect of Regulation E33 is that no benefit is paid without an application.  A fundamental question in this case is which benefits Mr Briggs could apply for having left pensionable employment on the day before his 60th birthday.

47. Under Regulation E4(2), as he had left pensionable employment, Mr Briggs was entitled to a Case A pension on attaining age 60. Under Regulation E4(7) the entitlement took effect immediately. So Mr Briggs could have applied for a Case A pension to begin on his 60th birthday.  It would not, of course, have been discounted.
48. Under Regulation E4(5A) having ceased to be in pensionable employment before reaching his 60th birthday (albeit only the day before), and the University having consented to his application, Mr Briggs was entitled to Case E benefits.  In consequence of Regulation E4(9A) the entitlement would take effect from the day after the end of the employment – which was his 60th birthday.  Under Regulation E5 the benefits fell to be reduced by an appropriate factor, although as it was payable from the 60th birthday any such factor would effectively have been 1.
49. So on the face of it Mr Briggs could have applied either for Age benefits or ARB, in both cases payable from 4 September.  They are not stated to be mutually exclusive, even though other cases are.  No doubt the draftsman took it as obvious that a person who had successfully applied for ARB before age 60 could not, at a later stage, when he fell into Case A on reaching age 60, also claim Age Benefits.  
50. At this point I note that I do not accept the position to be as stated by DfE (referred to in paragraph 15) being that for ARB Mr Briggs’ employment needed to have ended at least one month before reaching age 60.  The factors began at age 50 (exactly) and ran to age 59 years and 11 months.  So they related to attained ages - and the factor for age 59 years and 11 months applied up to, but not including, age 60 – that is, including the twelfth month.

51. I also note that I do not consider that Regulation E4(10) has any bearing on when an entitlement arose, although Teachers’ Pensions refer to it in support of the view that the entitlement arose on 4 September.  What it says is that a person is not to be regarded as having ceased to be in pensionable employment until a day has passed when they have not been.  But that does not change the day on which the person ceased to be in pensionable employment. It is simply that a cessation does not count as such if it is only overnight. 

52. I do not think there is any doubt that if Mr Briggs’ last day of pensionable service had been 2 September and if it had been followed by a break of one day, then Mr Briggs would have fallen into Case E and an ARB application consented to by the University would have been effective from 3 September. The ARB thus payable should have been adjusted by the factor for age 59 years and 11 months and would not have been susceptible to abatement.  The potential entitlement to Age benefits on 4 September would no longer have been available.
53. But, as I have said, on the face of the Regulations Mr Briggs was in both Case E and Case A on 5 September, with identical benefits on an application for ARB or Age benefits, apart from the matter of abatement.   I am sure that is an unintended effect of the Regulations, but it is what they say, with no ambiguity.  There is a hint of paradox, because Regulation E5(6) and (7) provide for a reduction yet there is none. There is a potentially advantageous consequence for those whose pensionable employment ended at any earlier date, because Regulation E4(9A) allows for an application with an effective date of their choosing, which could be the 60th birthday.  But it remains that Mr Briggs fell in both cases and in the circumstances I consider that Mr Briggs benefits should be regarded as ARB, because that is what he applied for.  
The application
54. However, even if I were wrong and the Regulations should not be read so as to place Mr Briggs in Case A and Case E on the same day, I would remain of the view that Mr Briggs should be treated as entitled to ARB.  That conclusion is founded on Regulation E33 which provides that a benefit shall not be payable unless it has been applied for.

55. Regulation E33 taken as whole expects an application under E33(2) to be for a particular specified benefit.  Mr Briggs quite clearly applied for ARB.  Teachers’ Pensions characterise his application as being for benefits (presumably whatever was due in the circumstances) “albeit on an ARB application form”.  In my view if it was on an ARB application form it was an application for ARB. 

56. Teachers’ Pensions say that Age Benefits should have applied if the application was to take effect on his birthday.  They say that they realised that, but proceeded anyway because the form said it was urgent, and that they then issued the wrong statement, referring to ARB, when accepting the application.  
57. I do not think that Teachers’ pensions should have taken an application for one benefit and accepted it as an application for another without explanation beforehand.  If Teachers’ Pensions are right that only Age Benefits could be paid then Mr Briggs is receiving a benefit that he has not applied for, in contravention of Regulation E33.  Teachers’ Pensions say that normally they would return an incorrect application form.  If they had done that reasonably swiftly then Mr Briggs would have been able to reapply with a last day of pensionable employment one day earlier.  I have no doubt that he would have done so and that the University would have consented to the application.
58. I have taken into account that the file note recording the decision was not made until 31 August, which was only a matter of days before Mr Briggs’ retirement date.  But Teachers’ Pensions had had the form since 6 August.  They could have acted more swiftly – or if they could not, then if they were to make a decision which had potential significance for Mr Briggs and award him benefits that he had not applied for, then they should have taken urgent steps to make sure that was what he wanted.  
59. The acceptance of an application form that Teachers’ Pensions thought was inappropriate was compounded by the issuance of the wrong acceptance.  As a result Mr Briggs did not know that his benefits were, in Teacher’s Pensions’ view, susceptible to abatement.  In fact Mr Briggs has said in arguing his case that he did receive the 31 August statement in time to change his retirement date, though it must have been right at the last minute.  He would not have acted because he did not know that his benefits were nor ARB.  (And on that point I reject Teachers’ Pension view that it should have been at least open to question from the statement that his entitlement was in fact Age Benefits.  The statement said he had been granted ARB and Mr Briggs was entitled to take the statement at face value without having to look more deeply.)

60. Even if Mr Briggs could not have rearranged his last day of employment, if he had been told that he was potentially subject to abatement he could have acted differently.  I have not needed to decide what he would have done about that, but it is very unlikely that, if he had been aware, he would not have tried to alter his working arrangements accordingly, including possibly working part time to avoid exceeding the limit for the tax year.  There was evidently some flexibility on the University’s side as they accepted his original plans without debate.
61. However, the critical point is that if Teachers’ Pensions had an ineffective or inappropriate application form, they should have told Mr Briggs and that they could have done so in time for him to change his last day of pensionable employment.
The injustice to Mr Briggs
62. I recognise that there is a difference between ARB to which the entitlement took effect on Mr Briggs’ 60th birthday and ARB to which the entitlement took effect the day before. In the former case there is no reduction factor.  In the latter there is a modest reduction appropriate to a person of 59 years 11 months attained age, and the first proportionate instalment would have included an extra day.  So there would be a difference between the direction that I should make on upholding the complaint because there was a valid application for ARB and a direction that I would make on a sole finding that Teachers’ Pensions should have told Mr Briggs that his application could not be accepted.

63. So for clarity, the basis on which I am upholding the complaint is that Mr Briggs was in Case E and applied for Case E benefits, which were duly payable, though without reduction.

The University’s role
64. With some justification, both Mr Briggs and DfE express surprise at the University’s lack of involvement in achieving the outcome Mr Briggs intended and they must have considered acceptable.  

65. The University were not as detached from the process as they might wish to argue now.  There was a meeting with Mr Briggs, and a formal proposal which seems to have been considered and agreed to by the time of the completion of the form in early August.  There was then formal agreement in a letter that proposed the gap in employment of one day.  It may well be that the last day of employment of 3 September was entered by Mr Briggs, but the University knew what he wanted to achieve and agreed to their part in it. However, in the end the University are correct to say that they did not have to advise Mr Briggs as to the consequences of his application.  If they had known that the chosen date might not achieve the desired outcome but ignored the fact, then they might be culpable, but there is no suggestion that they did.

DfE

66. DfE’s direct role in these events was only to deal with the second stage of the formal dispute procedure.  I have found that their conclusion was wrong, but the primary harm to Mr Briggs was due to the way Teachers’ Pensions dealt with his application in the first place.  To the extent that Teachers’ Pensions were acting under clear instruction from DfE, then DfE may have been culpable too, but I do not need to make a finding against them for Mr Briggs to succeed.
The abatement and overpayment
67. For the purpose of my conclusions above, I have assumed that the abatement would have been correct for Age Benefits.  But in fact, for the reasons that follow I do not think it was, either in its amount or in the method of collection of the overpayment.
68. Teachers’ Pensions said that Mr Briggs’ “earnings limit” for the year was £15,750.  That should have been based on a salary of reference calculated in accordance with Regulation E14(3C) which in turn provides for it to be the higher of the figures calculated in accordance with E14(3A) or (3B).

69. I have not seen how the salary of reference was calculated, but I deduce that it was based on a proportion of 7/12ths of an annual figure (because the period being assessed was 7 months of the tax year). 

70. However, Regulation E14(3A) and (3B) define only annual figures.  Regulation E(3) then refers to the figure established under E14(3A), (3B) or (3C) as appropriate as “B” and imports it into the abatement calculations.  There is no provision for apportionment.  The consequence, however illogical it may seem, is that in a tax year, only part of which is worked in a new employment, the calculation compares actual earnings in the part year to a full year’s salary of reference.  

71. It is obvious why Teachers’ Pensions would want to apportion the salary of reference for a part year and why DfE think that should be done.  But they are bound to follow the Regulations which have no ambiguity on this point.  They simply do not provide for apportionment.  (I note in passing that Regulation E14 was amended in 1998 with effect from 1 September 1998.  The amending regulations did provide for a specific apportioning of the salary of reference for the part year to 5 April 1999.)
72. As to the proposed recovery, first by deduction from the adjustment and cash sum, and then by repayment of the balance by cheque, I find that would have been wholly inappropriate.  The overpayment that Teachers’ Pensions claimed arose because Mr Briggs did not know that (according to Teacher’s Pensions) he was being paid Age Benefits – and the reason he did not know was that they told him he was being paid ARB.  In the absence of any provision in the Regulations to deal with the situation, Teachers’ Pensions ought to have at least discussed with him suitable repayment alternatives.
73. But actually there are quite clear provisions in Regulation E14(6) and (7).  They provide that where the pension paid in a tax year has exceeded the amount that should have been, then the subsequent years’ pensions (and not cash sums) shall be reduced.  There is no reference to fault in the Regulations, and anyway in this case there is no question that Mr Briggs was concealing his re-employment earnings.  In the circumstances if an overpayment had arisen it should have been recovered by applying Regulation E14(6) and (7).

Overall conclusions

74. For the reasons given above I do not uphold the complaint against the University.  I reach no conclusions in relation to DfE beyond noting that to the extent Teachers’ Pensions are applying DfE’s interpretation of the Regulations and I have found that to be wrong, then DfE must also have been incorrect. 

75. I do however find against Teachers’ Pensions in these respects:

· Mr Briggs made an application for ARB which was valid and should have been treated as such, notwithstanding that the resulting benefits were payable from age 60 without reduction.

· If the application had been invalid, Teachers’ Pensions should not have treated it as an application for Age Benefits without telling Mr Briggs that they had done so.  They compounded that by telling Mr Briggs that he was receiving ARB when, in their view he was not. Properly informed, Mr Briggs could have either adjusted his retirement date or his work pattern.

· The method of calculation or abatement of ARB was faulty as it should have taken into account an annual “salary of reference”.

· The attempted recovery of the purported overpayment by deduction from lump sum and cash repayment was inappropriate to the circumstances.

76. I find also that Mr Briggs will have been caused distress and annoyance by the events he complains of.  My award to him in this regard is not intended to make up for the time he will have had to spend on the matter in a financial sense. It is an acknowledgement that he has been put to distress and inconvenience.
Directions   

77. Within 21 days of this Determination Teachers’ Pensions are to:

·  repay to Mr Briggs £2,705.27 with simple interest at the reference bank rate for the time being from the date of deduction to the date of payment;

· pay Mr Briggs the sum of £400 as compensation for distress.

TONY KING 

Pensions Ombudsman 

22 February 2012 
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