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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Dr R G Dhumale

	Scheme
	NHS Pension Scheme (the Scheme)

	Respondents
	NHS Pensions


Subject

Dr Dhumale complains that he was incorrectly informed by NHS Pensions that he would not be subject to the earnings cap and that he has relied on that incorrect information to his financial detriment.
The Pensions Ombudsman’s determination and short reasons
The complaint against NHS Pensions should be partly upheld because Dr Dhumale has suffered a loss of opportunity and distress and inconvenience as a result of the identified maladministration. 
DETAILED DETERMINATION
Material Facts
1. The complaint concerns the application of the “earnings cap”, a limit on earnings introduced for tax approved pension scheme in 1989 and by parallel changes made at the same time to underlying provisions of statutory schemes such as the NHS Pension Scheme.  In the NHS Pension Scheme Regulations 1995 (the Regulations) it is known as the “permitted maximum”.  The particular regulations relevant to this case are set out below.

“Meaning of "pensionable pay" and "final year's pensionable pay”
C1.
(1) …,

(3)
In the case of a member who-
(a)
joined the scheme before 1st June 1989 and has a break in pensionable employment on or after that date- 

(i)
any pensionable pay earned preceding the break in that employment in excess of the permitted maximum will not be ignored; 

(ii)
any pensionable pay earned after the break in that employment in excess of the permitted maximum will be ignored; 

(b)
joined the scheme before 1st June 1989 and to whom sub-paragraph (a) does not apply, pensionable pay in excess of the permitted maximum will not be ignored.
…

(4)
For the purposes of paragraph (3), no account shall be taken of a break in pensionable employment if-
(a)
the member returns to pensionable employment within 12 months after leaving;

(b)
the break is due to the member’s secondment or posting to another employer and, at the time of the secondment or posting, the member has a definite expectation of returning to pensionable employment when the period of secondment or posting ends;

(c)
the break is due to the member being engaged in other employment which is approved for this purpose by the Secretary of State;

(d)
the break is due to the member’s unpaid absence from work and the member returns to pensionable employment within one month after returning to work; or

(e)
the break corresponds to the member’s absence from work wholly or partly because of pregnancy or confinement and the member returns to work after the break in exercise of her right under Section 39(1) of the Employment Protection (Consolidation) Act 1978(1) and returns to pensionable employment no later than one month after returning to work.

…,
(7)
In this regulation, "the permitted maximum" means the same as in section 590C of the Income and Corporation Taxes Act 1988 (earnings cap)”.
2. From 1 April 2008 the Regulations were amended and paragraphs 4A to 4C were inserted as follows:

(4A)
Paragraphs (4B) to (7) apply in respect of pensionable employment on, or after, 1st April 2008.

(4B)
Subject to paragraph (4C), pensionable pay in excess of the permitted maximum will not be ignored.

(4C)
Pensionable pay in excess of the permitted maximum will be ignored in respect of additional service being bought under regulation Q1 and an unreduced lump sum being brought under regulation Q2 if-
(a)
the member elected to make such a purchase under regulation Q6(3) from a birthday falling before 1st April 2008; and 

(b)
the member’s pensionable pay was restricted under paragraph (2) of this regulation before that date; or 

(c)
the member’s pensionable pay would have been restricted under that paragraph if it had exceeded the permitted maximum.”.


…”
3. So, under the Regulations, the earnings cap will not apply to a member who joined the Scheme before 1 June 1989 and who either does not have a break in pensionable employment or has a break which qualifies under regulation 4 as exempting them from the earnings cap.  

4. The Scheme provides (in Dr Dhumale’s case) a pension of 1.4% of each year’s revalued earnings. 

5. Dr Dhumale had periods of membership of the Scheme from 1983 to 1986 for which he received a refund of contributions.  They are mentioned here for completeness and have no relevance to what follows.

6. He had a further period of membership from 1989 to 1990.  He opted out of the Scheme in 1990 and received a further refund of contributions.  This period of service is material to the complaint.
7. He rejoined the Scheme on 1 November 1991.  Between 1 July 1993 and 4 September 1994 he was engaged in GP locum work which was treated as a break in pensionable service. (At the time locum work was not pensionable under the Scheme.)
8. In 1996, following an application by Dr Dhumale, the break was approved as counting towards qualifying membership of the Scheme.  This was to allow Dr Dhumale to avoid having to take a refund of pension contributions for his membership from 1 November 1991 to 30 June 1993, a period less than the minimum two years required to retain a pension in the Scheme.  The letter I have seen, dated 3 July 1996, refers to his job with a health centre in Surrey. He worked at several centres/surgeries over the period in question, but nothing seems to turn on the fact that only one is mentioned.  The letter says:

“We have approved your job with Cranleigh Health Centre.  

The time that you spend in this job counts as ‘qualifying’ membership.  This means that we count it towards the amount of membership you need to be entitled to a pension, but we do not count it when we work out your pension.”
9. In 1997 it was agreed that, under arrangements related to the mis-selling scandal of the late 1980s and early 1990s, Dr Dhumale’s 1989 to 1990 service should be re-credited as pensionable.  The effect was that his earliest date of joining the Scheme that counted towards pension was 22 May 1989.  The qualifying but non‑pensionable break in 1993 and 1994 was unaffected.
10. In 1996 and 1997 Dr Dhumale entered into contracts to buy “added years” for pension purposes.  He was thereafter committed to paying additional voluntary contributions (AVCs) of 9% of pay.

11. In 1997 GP Practices became employers for the purpose of the Scheme and, according to NHS Pensions, access to information provided to employers became more readily available to GPs.

12. From 1 April 2001, under the National Health Service Pension Scheme (Amendment) Regulations 2002, GP locum work became potentially pensionable under the Scheme, but only retroactively (on election) to April 2001.  So once again, the treatment of Dr Dhumale’s 1993/94 locum work was unaffected.  It remained as qualifying but not pensionable.
13. From 1 April 2004, GPs pension contributions were assessed on actual NHS pensionable earnings as declared to HMRC for income tax, net of expenses for the tax year, and it became a statutory requirement for GPs who were not in Limited Company practices or employed to complete an end of year certificate, the “annual certificate of pensionable profit”.  The certificate was to be completed within one month of the date by which a tax return had to be completed and in Dr Dhumale’s case the certificates appear to have been completed in the next February after each tax year.
14. In June 2004, Dr Dhumale telephoned NHS Pensions about the earnings cap.  He says that he had been told in the past that he was not subject to it, but wanted confirmation in writing.  NHS Pensions replied on 3 June 2004, and wrongly said (overlooking the 1993/94 break):
“I can confirm that members of the NHS Pension Scheme who joined on or after 01/06/1989 must have their earnings capped.  As you joined the NHS Pension Scheme on 22/05/1989 you are not subject to the earnings cap.” 

15. In 2005 Dr Dhumale and his family moved from Norfolk to Cornwall where he was instrumental in setting up a surgical centre within a Primary Care Trust.  Dr Dhumale says that he was unable to sell his Norfolk house due to a downturn in the market and had to support two mortgages at considerable cost, both financially (about £3,000 a month) and in terms of sacrificing holidays and social life.
16. On 22 March 2005, NHS Pensions issued all GP Practices with Technical Newsletter 3/2005 which provided a copy of the “End of Year Certificate” for 2004/05 along with explanatory notes on a separate sheet.  The guidance did not mention the consequences of a 12 month break in pensionable service.  It said, simply:
“GPs who first joined the NHS Pension Scheme from 1 June 1989 are subject to the Inland Revenue earnings cap.”  

17. Technical Newsletters 3/2006 and 1/2007 issued on 7 March 2006 and 8 January 2007 respectively also drew GP’s attention to the provision of an ‘End of Year Certificate’ and to information in respect of the pensionable earnings cap which could be obtained from the NHS Pensions website.

18. The certificates for the tax years from 2005/06 onwards included a box to be completed if the earnings cap applied - “Enter ‘Yes’ if earnings cap applies”.  

19. The guidance relating to that box said:
“If a member joined before 1 June 1989 but had a break in pensionable employment of more tha[n] a year after 1 June 1989 they are also subject to the cap.  

If you are unsure as to whether the cap applies to you, please contact  NHS Pensions.”
20. The box is left blank on the certificates signed by Dr Dhumale, which certify pensionable profit that exceeded the applicable earnings cap in each year.  
21. The certificates require a counter signature on behalf of (in Dr Dhumale’s case) the relevant Primary Care Trust to the effect that the certified profit (and where relevant the cap shown on the form) is consistent with work done and income received and that appropriate contributions have been paid.
22. Dr Dhumale says that the certificates were filled in by an accountant on his behalf.  He also points to the fact that they were countersigned.
23. The earnings that Dr Dhumale certified (excluding 2004/5 which was a part year certification) were:

	Year
	Earnings
	Cap

	2005/6
	£184,383
	£105,600

	2006/7
	£206,258
	£108,600

	2007/8
	£227,776
	£112,800


24. Four estimates were issued to Dr Dhumale based on remuneration that had exceeded the earnings cap.  In each case earnings were assumed (at the same rate as the year before) for those years for which they had yet to be certified.  The estimates gave pension and lump sums accrued to date.
	Date
	Pension
	Lump sum

	24 March 2006
	£20,073.78
	£60,221.34

	4 August 2007
	£33,776.78
	£101,330.34

	7 May 2008
	£44,260.48
	£132,781.44

	9 July 2008
	£43,293.81
	£129,881.42


25. Amendments to the Regulations meant that from April 2008 the earnings cap ceased to apply.  Full earnings were taken into account for pension earned and normal contributions paid in subsequent years, though the permitted maximum still applied to AVC contracts effected prior to that date for which AVCs continue to be paid.

26. In July 2009, when he was 56, Dr Dhumale requested a further estimate.  An estimate was provided by NHS Pensions on 12 August 2009 which was based on capped earnings and quoted a pension of £40,615.45 and a lump sum of £121,846.36.  NHS Pensions then contacted Dr Dhumale’s Primary Care Trust advising them of the break in pensionable service, saying that Dr Dhumale should be subject to the earnings cap and asking for overpaid contributions to be repaid.  
27. In early August 2009 Dr Dhumale contacted NHS Pensions to query this estimate stating that he should not be subject to the earnings cap essentially because his break in pensionable service had been approved.  He progressed his complaint through the Scheme’s internal dispute resolution (IDR) procedure.

28. At stage two of the IDR procedure, NHS Pensions rejected Dr Dhumale’s complaint that he had not been given sufficient information about the application of the earnings cap but upheld his complaint that he had been incorrectly informed that the cap would not apply and provided with overstated estimates based on uncapped earnings.

29. The relevant Primary Care Trust returned overpaid contributions amounting to £107,672.33 to the GP Practice on 10 December 2010. This sum represented the employer’s contributions of £44,242.83 and employee contributions, including AVCs, of £63,632.00.  The Finance Manager at the GP Practice has told my office that the entire £107,672.33 was paid to Dr Dhumale on 13 December 2010.  Interest of £7,058.76 was also paid by NHS Pensions to Dr Dhumale on 7 January 2011.  NHS Pensions say that a further £202.53 in respect of overpaid AVCs may have occurred during the year 2010/11 (bringing the total to £107,874.86), though self assessment for this year has yet to be finalised and so an adjustment may be possible rather than a refund.
30. Dr Dhumale says that the information NHS Pensions say that he should have been aware of was never given to him by them or any Primary Care Trust.   

31. He says he would have acted differently had he known that the earnings cap applied.  For example he could have:

· made alternative arrangements for his retirement;

· not entered into “added years” contracts;

· instead paid off his mortgage;

· paid for his children’s education;

· paid income tax at a lower rate than applied to the refund in 2011/12
32. Dr Dhumale also says that any compensation should fully reflect all the distress, misguidance by NHS Pensions and the lost income.

33. NHS Pensions say that;

· Though they do not expected GPs to be pension experts, they do expect that GPs read the supplementary notes to the annual certificates issued and if they encounter any problems that they contact either their Primary Care Trust or NHS Pensions for clarification.
· Although the payment of interest on contributions paid in error is not an automatic right, they consider the payment of interest in this case to be an appropriate way of recompensing Dr Dhumale for the distress and inconvenience caused. 
· They oppose a payment in recognition of the “loss of opportunity” on the principal ground that there is a lack of evidence to support a finding that Dr Dhumale would have behaved differently had he known that he would, in fact, be subject to the earnings cap. 
· There is no evidence adduced to show a causal relationship between the incorrect statement and what Dr Dhumale did (or did not) do which would be necessary for any claim in estoppel to succeed.

· It is pure speculation what Dr Dhumale might have done.  It is therefore unclear how such a view has been reached, how such a payment has been derived and the legal basis for such an award.
· They see no difference between a previous ombudsman case (numbered 82274 / 1), in which it was concluded that Mr A had suffered a loss of expectation rather than actual financial loss, and the situation that Dr Dhumale finds himself in.  In that other case, Mr A was only awarded £300 for distress and inconvenience.  There is nothing to indicate that Dr Dhumale reasonably relied to his detriment on the representation made to him that he was not subject to the earnings cap.

· HMRC has told them that although Dr Dhumale is unable to submit a revised self-assessment return as more than twelve months have passed, he could write to an Inspector of Taxes at their Liverpool Offices and request that the additional tax be assessed in each of the four tax years in question (2004/05 – 2007/08).  There may be time constraints regarding the first two tax years but HMRC said that the Inspector would consider this.  In addition, there may be interest charged.
Conclusions

Maladministration and liability
34. There is no doubt that under the Regulations the earnings cap does apply to Dr Dhumale.
35. It is perhaps unfortunate that the first year in which earnings needed to be certified was also the first year in which Dr Dhumale’s earnings exceeded the maximum.
36. Dr Dhumale was told, in terms, that the cap did not apply to him.  When he signed the certificate for that year the notes would have confirmed what he had been told (if he had read them, though there is no evidence that he did).  From that point on the certificate was completed on the same basis.

37. Dr Dhumale says he did not complete the certificates himself.  But that does not mean he can completely distance himself from any responsibility to sign a carefully and properly completed certificate, or the responsibility to read accompanying notes insofar as was necessary to be confident that the certificate was properly completed.  His accountants were his agents and no doubt owed similar duties to him in filling in the certificates on his behalf.
38. Nor do I think that the countersignature by the PCT helps him.  It was intended to be confirmation that the figures were consistent with work done, which they were.  The PCT would not have been expected to know about Dr Dhumale’s scheme membership history.

39. However, I do think that it was reasonable to assume, once told that the cap did not apply, that it would not apply in subsequent years unless there was some sort of change of policy.  He would have been confident (because he had been told) that the cap did not apply to him.  In context I do not find it was unreasonable that the reference in the notes to a gap of more than one year was not identified as cause for further enquiry.  
40. It is surprising that NHS Pensions’ calculation and record keeping systems – from which it would have been evident that the cap applied – did not at least throw up a query as to the pay certified.  It is equally surprising that the systems were capable of producing the estimates based on pay over the cap.  NHS Pensions (holding automated records and being the expert administrator) was in a better position to identify the error  than Dr Dhumale was.  Indeed, eventually they did, with no prompting from elsewhere.
41. So I find that there was maladministration by NHS Pensions in informing Dr Dhumale that the cap did not apply and reinforcing through their estimates his reasonable belief that it did not.  I find that they are not relieved of liability for that error by Dr Dhumale’s (or his accountants’) not unreasonable failure to identify from the notes that the information might have been wrong. 

The harm to Dr Dhumale

42. There is nothing that Dr Dhumale could have done to make his earnings above the cap pensionable.  Although for four years he had earnings over the cap which he assumed would be pensionable, he discovered they would not be with some time to prepare for eventual retirement in that light.  So I do not find that NHS Pensions must provide him with eventual benefits under the Scheme based on uncapped earnings for those years.  However, Dr Dhumale will have suffered considerable disappointment on discovering that the benefits that he will be credited with for the years in question will be lower than he expected.
43. In addition, Dr Dhumale certainly would have behaved differently if he had known that his earnings should have been capped.  He would not have paid the contributions that were refunded to him.  They would have been available as taxed income to be used for other purposes.  They were, as a result of the maladministration I have found effectively put on cash deposit. He says he would have put them to better use.  Whether he would or not, he would at least have been able to decide for himself how to use them. (I have taken into account that in part they were contributions made to the Scheme by the Primary Care Trust – but since those too were eventually paid to him by the Trust, it can reasonably be assumed that they would have formed part of his income in the years in which they were paid as contributions.)
44. In spite of what Dr Dhumale says, the added years contracts have no bearing on the matter.  They were entered into many years earlier in no particular expectation as to what his future earnings might be in relation to the cap.  

45. Further, I do not find that Dr Dhumale could have made significantly different pension arrangements.  His earnings rose rapidly to exceed the cap and he could not have planned for that in earlier years.  If he could have set money aside, it would have been the same money that he has now had refunded, and which he can still set aside.  At most he can argue that there has been lost potential for tax relief and higher return.

46. In any event, he also says that he would have used the contributions to pay off his mortgage (or perhaps to go towards the interest payments) and/or other family expenses.  He could not have done that and used it for his retirement.
47. However, Dr Dhumale has lost the opportunity to use the money in the way that suited him and his family – which might have included putting it towards the mortgage.  Instead it has in effect been invested at a relatively low rate of return (albeit on the gross sum, not the net). This differs from other cases in which, for example, nothing different would have happened in the absence of the maladministration, or there was a planned future step based on an expectation arising through maladministration.  As I have said, the one thing that is certain is that Dr Dhumale would not have placed the particular sum on cash deposit.  

48. However, I cannot say exactly how Dr Dhumale would have behaved if he had had the net equivalent of the contributions in his hands.  Without Dr Dhumale having use of the money no certain evidence can exist as to what he would have done with it.  So I cannot quantify a financial loss.  In the circumstances the only option is a compensation payment to make up for lost opportunity being a form of non-financial injustice, which, given the sums involved, should be substantial.
49. Finally, Dr Dhumale is correct to identify that he is at risk of paying tax at 50% rather than the 40% rate that applied in the years in which the contributions were paid.
50. In summary:

· I find that there was maladministration by NHS Pensions in mistakenly and clearly informing Dr Dhumale that he was not subject to the cap;
· Dr Dhumale reasonably both took what he was told at face value and, in view of his own slightly complex membership history and in the absence of any change in circumstances or the Scheme, did not identify that it was wrong;
· Dr Dhumale should be compensated for loss of opportunity, disappointment and, if necessary, any tax disadvantage.

Directions
51. I direct that within 21 days of this determination NHS Pensions are to pay Dr Dhumale:

· £2,000 in recognition of the loss of opportunity to deal as he would have wished with the net equivalent of his contributions based on pay over the earnings cap and the likelihood that any decision that he made would have been financially advantageous by comparison to the interest he has been paid;
· £250 as compensation for the distress of discovering that his pension was to be based on lower earnings than he expected.

52. I also direct that within 21 days of Dr Dhumale providing to NHS Pensions evidence that HMRC will not allow the contributions refunded to be taxed in any or all of the years in which they were due and that he will be required to pay tax at 50%, they are to pay him compensation equivalent to the extra amount of tax he has had to pay as a result being taxed in the year of receipt.  Alternatively and/or in addition, if HMRC do allow Dr Dhumale to be taxed in any of the years in which they were due but impose interest for late payment, NHS Pensions should compensate Dr Dhumale for any interest that HMRC may levy.
TONY KING 

Pensions Ombudsman 

4 January 2012 
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