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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN –

in relation to the preliminary issue about whether the Chartered Accountants Employees Superannuation Scheme is a money purchase scheme

	Applicant
	ACA Limited 

	Scheme
	Chartered Accountants Employees Superannuation Scheme

	Respondents
	Surviving partners of Luckin & Sheldrake (see paragraph 4 below)


1. In this document CAESS is used to refer to the Chartered Accountants Employees Superannuation Scheme, Bridge is used to refer the Imperial Home Décor Scheme or the court judgements as the context requires; and KPMG is used to refer to KPMG Staff Pension Fund or the court judgements as the context requires.

Background

2. CAESS was established in 1957 as an industry-wide scheme for the benefit of employees of firms of chartered accountants.  Bird Luckin & Sheldrake                           was one such participating employer. CAESS closed to future accrual on 5 April 1978. Wind up was triggered on 4 May 2006.  The current trustee is ACA Limited (the Applicant). CAESS is governed by an amalgamated Trust Deed and Rules dated February 2006.

Complaint

3. Debts pursuant to section 75 Pensions Act 1995 were triggered against the participating employers as at 5 April 1978. The debt attributable to Luckin & Sheldrake as certified by the CAESS actuary on 19 December 2007 is £128,548.

4. The complaint is against the surviving partners of Luckin & Sheldrake
 as at April 1978 i.e. J L Bird, M G Hart, D S Jackson, J E Olivo, P E Hawkes  including the estate of B Collins also a former partner who is since deceased (the Respondents). 

5. The Applicant seeks a determination that the Respondents are jointly and severally liable to pay the sum of £128,548 plus interest from 1 July 2010 (the beginning of the month after the debt was notified to them).

Issue

6. Section 75 Pensions Act 1995 only applies to pension schemes which are not money purchase schemes. Whether CAESS is a money purchase scheme must first be determined before I can subsequently decide whether a debt under section 75 has arisen.

7. The Applicant’s view is that CAESS is not a money purchase scheme and that section 75 applies. The Respondents’ view is that CAESS is a money purchase scheme to which section 75 does not apply. 

Brief summary of common law position 

8. Aon v KPMG [2005] EWCA Civ 1004  –   KPMG is a pension scheme, with a split pension fund from 31 March 2000. The proceedings related to the pre-2000 fund. The issue was whether the closed fund was a money purchase scheme. The KPMG scheme provided that pensions were calculated by taking the contributions paid by an employee and employer each year and multiplying them by factors set out in tables appended to the rules. The trustees could increase or reduce current or future benefits following an actuarial valuation. The Court of Appeal confirmed the High Court’s decision that the scheme was not a money purchase scheme. The relationship between contributions and benefits was broken by the introduction of actuarial factors in the tables; and, the trustee’s discretionary power to vary benefits. The benefits of the scheme were average salary benefits. 
9. In Houldsworth v Bridge Trustees [2011] UKSC  -  the Bridge scheme had been set up as a final salary scheme, but was restructured to provide new-style top-up benefits - "voluntary investment planning" benefits and "MoneyMatch" benefits. The Supreme Court held that these benefits and internal annuities fell within the statutory definition of money purchase benefits. It held that "calculated by reference to" contributions did not mean “only” by reference to contributions in that no other factor could be taken into account. A fixed rate of investment return could qualify as a "money purchase benefit" even if this led to a deficit.  But KPMG was correct that the use of actuarial formulae and the width of the power to vary benefits further to a valuation produced "what was on any view too wide a discontinuity between the quantum of a member’s total contributions (and the return on them), on the one hand, and the benefits to which the member would eventually become entitled, on the other hand". 

Section 29 Pensions Act 2011

10. Following Bridge the Government introduced legislation (not yet in force) intended to have retrospective effect, making it clear that benefits cannot be regarded as money purchase benefits if it is a possible for a funding deficit to arise in respect of those benefits
. Section 29 of the Pensions Act 2011 amends section 181(1) of the Pensions Schemes Act 1993. The section has yet to come into force and when it does so it will have retrospective effect from 1 January 1997
.  

11. The Respondents submit that until the amendments are brought into force I cannot apply them in determining the Applicant’s complaint nor should my construction of the provisions which do apply be influenced by the fact that the statutory position may be altered. This is all the more so because section 30 of the Pensions Act 2011 provides that transitional provisions may be made by regulations and may dis-apply section 29 to schemes winding up before the date the section comes into force. Finally, the potential changes emphasise the law as it currently stands i.e. that schemes can be money purchase even where benefits are not calculated solely by reference to assets.

12. The Applicant queries what happens if I decide the issue against it on the basis of the law as it stands today, only for the legislation to have retrospective effect.

The Applicant’s submissions that CAESS is not a money purchase scheme

13. CAESS is not a money purchase scheme. In all pension schemes there is some relationship between contributions and investment returns and benefits. All pension benefits are the products of contributions and investment returns. It cannot have been in Lord Walker’s contemplation that a pension scheme which has the effect of promising n/60ths of final salary is money purchase if the rules reach that conclusion by means of a definition that starts out from the contributions rather than from the benefits.
14. The test as set out by the deputy judge, Ms Asplin QC in the High Court decision of Bridge (approved by the Court of Appeal and Supreme Court
) is
· It is necessary to look at the overall substance and structure of the scheme and its benefit promise; and

· The key characteristic of money purchase is that until the pension is drawn, the member’s interest is defined and calculated as a ‘pot’ (comprising contributions and investment returns) because the final annuity rate is not at that stage defined; and

· The key characteristic of defined benefit is that from the moment contributions are made the member’s interest is defined or definable not as a ‘pot’ but as an amount of pension to be provided albeit one that may be subject to adjustment.

15. The funding legislation including section 75 Pensions Act 1995 imposing a debt on employers and former employers applies to it. CAESS is on all fours with KPMG.

16. The KPMG scheme offered average salary benefits (as contributions were fixed by reference to salary). The KPMG rules incorporated actuarial tables to convert a series of contributions into a series of amounts of pension at normal retirement date.  Clause 8.4 allowed for the declaration of additional bonuses if following an actuarial valuation the trustee with the employer’s consent so decided. Clause 8.5 afforded a mechanism to claw back bonuses by reducing benefits if a valuation showed a deficit (which is in fact inoperable as it was found to be contrary to section 67 Pensions Act 1995).  The Supreme Court held that the bonus powers were not automatically or rigidly linked to changes in investment returns as opposed to life expectancy.   

17. Rule 3 of CAESS provides that pensions are to be calculated by reference to contributions and the tables of actuarial factors in the CAESS appendices. The CAESS calculations to be carried out at the end of a member’s working life are not based on a contribution pot at that time. The CAESS appendices require the trustees to follow the same process outlined by the Court of Appeal for KPMG
. Contributions in each year bought or secured blocks of pension. Investment returns were only relevant to the extent that they (subject to assumed mortality experience) were reflected in discretionary bonuses. Clause 12(1)
 provides for actuarial valuations every five years – because CAESS has both assets and liabilities, the latter being the blocks of pension which CAESS was designed to safeguard or ‘secure’.  Rule 10 gives the trustee power to increase the benefits by resolution after taking actuarial advice and subject to the approval of CAESS’ sponsor.

18. The Respondents have not indicated the authority for asserting that KMPG pensions are calculated yearly. The Applicant is not aware of any rule in KPMG that required the trustee to perform an annual calculation. But in any event, necessary periodic valuations under CAESS and KMPG would have required such calculations to be carried out; and for paying pensions and calculating transfers CAESS and KPMG operated in an identical manner.
19. CAESS is a ‘building block’ like KPMG; it operates like KPMG. As and when members paid their contributions these did not go into a money purchase type ‘pot’ but were immediately translated into amounts of pension that would be payable at normal retirement date.  Actuarial factors are used in the preparation of the tables used to calculate benefits.  For each year of contribution of a given amount at a given age the members built up an additional block of pension. Investments were made inter alia in equities so as to seek long term returns and the ability to increase benefits to compensate for inflation. Following actuarial valuations these pensions were periodically uplifted by the declaration of bonuses. These bonuses were discretionary and depended not only on the investment performance but also on the mortality experience of CAESS. The bonuses were not related to contributions.  

20. So CAESS was a building block scheme when from the moment a contribution was made a member had a defined benefit promise (albeit with the expectation of future discretionary bonuses before and after retirement driven by investment return but also CAESS’ mortality experience). 

21. CAESS exhibits the same ‘discontinuity’ between contributions and benefits, caused by the inter-position of actuarial tables and then a ‘by no means automatic’ discretionary power to declare bonuses not ‘rigidly linked to investment returns’ nor indeed rigidly linked to life expectancy or the actual CAESS mortality experience
. If anything the discontinuity is marginal greater in CAESS, as rule 10 only allows for increases unlike KPMG which purported to allow decreasing pensions if a deficit arose. And rule 10 specifies no particular time or interval for the trustee to consider excising discretion.

22. The Money Match benefits in Bridge operated like a classic money purchase account – the members and the employers contributions were credited to the members’ own ‘pot’. Until the point of annuitisation all the member was told was that he had a pot worth a certain capital amount. At retirement this was annuitised by the application of actuarial factors determined at the time. The only relevant issue was whether the Guaranteed Investment Fund, which promised a very low guaranteed return, plus bonuses before retirement only, set by reference to a fixed formula (and not discretionary), turned what had always been understood to be a money purchase benefit into a non-money purchase benefits. All three courts concluded it was still a money purchase benefit because it was calculated by reference to the contributions.
23. Unlike CAESS, the amount of pension in Bridge was always uncertain and depended on the annuity rate in force at retirement: until such time the member’s entitlement was defined by reference to the value of the ‘pot’ (i.e. contribution plus investment return). Once the member retired the pension was fixed.
Respondents’ submissions that CAESS is a money purchase scheme
24. The Supreme Court held that some of the reasoning in the Court of Appeal’s decision for KPMG was ‘open to question’. It referred to the Court of Appeal’s judgement for KPMG, that the question to be asked was whether having regard to all of the scheme features, the rate or amount of benefits can be said to be calculated by reference to the payments by or in respect of members
.  

25. The relationship between contributions and benefits in CAESS is indicative of a money purchase scheme because members’ pensions are determined by the rate of return on contributions made by or on behalf of a members. Benefits are calculated by reference to contributions. The documents prepared by Bacon & Woodrow dated 30 September 1966
 describe CAESS as a ‘with profit scheme’; that bonus prospects depend on the future experience of investments
.

26. Firstly, CAESS is not a ‘building block’ scheme like KPMG, as there is no year on year analysis of the pension paid. The year on year calculation in rule 7.2 of KPMG was fundamental to the Court’s conclusion that each member had an accrued right to pension. Contrast rule 3 in CAESS which provides for an aggregation of yearly amounts only at the end of the member’s working life. A CAESS member did not get, as in KPMG, the amount of pension ‘secured’ by a year’s calculation i.e. an ascertained ‘block’ of pension at the end of each year worked.  The CAESS appendices although calculated by reference to actuarial formulae are simply the formula which determine the pension for each pound of contributions at the point at which the pension is payable. In any event, the use of actuarial formulae alone to change a money purchase pot into a pension does not mean it is not a money purchase scheme. 

27. KPMG found that ’secured’ equated to ‘attributable to’. But this does not mean that reverse is true, that ‘attributable to’ can be equated to ‘secured’. For a block of pension to be ‘secured’ annually by contributions it must both be attributable to those contributions and have the additional characteristic that the block of pension cannot be subsequently altered. There was no need for KPMG to make a distinction between ‘secured’ and ‘attributable to’ because the word ‘secured’ was actually used.

28. There are a number of material differences between KPMG and CAESS which make ‘secured’ an appropriate word for the KPMG draftsman to have used but not the CAESS draftsman:

1. on the wording of the KPMG provisions there was an ‘accrued right’ to a pension at the end of each year
. These words not appear in CAESS. KPMG clause 8.5 refers to ‘adjustment and amendments to the benefits secured’ and in the table ‘showing the amount of pension secured by a contribution of £1…’.  The CAESS provisions do not make the same references.  There is no basis to imply them. Where the words have not been used by CAESS the Deputy Pensions Ombudsman cannot infer them without good reason.

2. The benefits were determined under clause 8.5 yearly in KPMG but only at the end of the members’ working life in CAESS (based on the contribution pot at that time).

3. In CAESS the trustee may amend the CAESS appendices including the historical pensions attributable to a year’s contributions in all or any previous years at any point before the end of a member’s working life, no benefits having been secured before that date. Until the end of the member’s working life there is thus no accrued right to a set level of pension in respect of historical contributions.

29. A resolution of CAESS dated 5 October 1996
 provided that there was altered “the provisions of the appendices thereto by increasing by one tenth thereof the annual amount of each pension payable or hereafter to become payable … in respect of … all contributions due to the fund before the first day of June 1966 and paid before the eighth day of June 1966…. such contributions due to the fund before the first day of June 1966 and not paid before the eighth day of June 1966 … all contributions paid to the fund … before the first day of June 1966”. 
30. The decision to alter the CAESS appendices in relation to contributions due and already paid is evidence that there has never been any ‘secured’ right to a pension in CAESS as there was in KPMG. Benefits which can be historically altered cannot be ‘secured’ or ‘accrued’ in the KPMG sense. Altering the return on contributions already paid in previous years is consistent with a member’s pension only being calculated at the end of the member’s working life (taking into account any alteration to the rates of return over his membership of the scheme). Until the end of the member’s working life, there is thus no ‘accrued right’ to a set level of pension in respect of historical contributions. It is clear that the actuarial factors were applied to effect the conversion into a pension of a contribution pot at the end of a working life. This is inconsistent with a building block scheme which gives members an accrued right to pension calculated at the end of each year.
31. Further support is found that the CAESS benefits were calculated by reference to the ‘pot’ of payments and returns. The wording of CAESS rule 6(1) of the [former] Trust Deed, March 1966, so suggests – “the amount of the pension to which each member would … be likely (on the basis of … the contributions then payable by and in respect of him on the basis then in force…”
. 

32. The Supreme Court in Bridge found that given that a money purchase scheme can have a deficit then it is sensible for the scheme to have actuarial valuations
. Therefore, that CAESS clause 12(1)
 provides for actuarial valuations every five years does not mean that CAESS cannot be money purchase. And despite the provision for a valuation, there is no balance of cost provision requiring the employer to make good any deficit, further indicating CAESS is money purchase. Clause 12 expressly recognises that there is no certainty as to the pension which any member will receive from the scheme even on the basis of the contributions payable by that member and so no guaranteed or defined benefit under the scheme. And the fact that CAESS has a deficit does not on its own mean that it is not a money purchase scheme
. 

33. Secondly, CAESS does not have powers akin to KPMG. Rule 10 of CAESS read properly contains two separate powers. Firstly, the trustee can make an addition (including interest) to the benefit payable or prospectively payable only to death benefits i.e. rules 7 and 8. It provides no more than for a return of interest and investment via bonuses upon members’ contributions on death.
34. By contrast rule 8.4 of KPMG allowed the trustees to make much wider changes to members’ benefits by increasing or decreasing the contributions or pension benefits of a member. The Court of Appeal recognised that the trustees could reduce member contributions while maintaining benefits demonstrating that ‘benefits are not linked to contributions’
. In CAESS there is no power to alter pension benefits. Also, there is no power to alter the contributions. Secondly, the trustee can alter, by increasing or decreasing, the CAESS appendices alone i.e. the rate of return on the member’s contributions, but not the contributions themselves. The only part of CAESS which the trustee is entitled to alter by the words of rule 10 is the provision of the appendices. So although rule 10 does allow for the alteration of the amount of the pension provided, it is therefore only “the amount of the pension provided” by the appendices which can be altered, not the amount of pension provided generally. The appendices contain nothing more than the mechanism for determining the rate of return – so there is no mechanism whereby the trustees can use rule 10 to bring about a more general alteration. 

35. Altering the rate of return supports a conclusion that CAESS is money purchase. The ability to amend the rate of return is not inconsistent with money purchase schemes
. So rule 10 is not a ‘loose’ power akin to KPMG but rather a power to amend the rate of return on contributions akin to Bridge. The GIF mechanism in Bridge was contingent (like CAESS) in that it was dependent upon the rate of investment on the general fund being greater then the declared interest rate on the Guaranteed Investment Fund for the proceeding three years.
 

36. Altering the appendices is not a wide discretionary power to in effect award additional benefits on the basis of the state of the fund. There is no power in CAESS rule 10, to award discretionary bonuses in the manner envisaged in KPMG, clause 8.4, where the trustees can award additional benefits on the basis of the state of the KPMG fund. So rule 10 of CAESS does not therefore break the link between a member’s contributions and his benefits like clause 8 of KPMG.  Moreover properly construing the rule in two parts means there is nothing in rule 10 limiting any change to only an ‘increase’ in the pension payable. 

37. The pension payable to a CAESS member, is calculated only at the end of pensionable service rather than annually and at all times expressly subject to alteration of the appendices. Therefore, CAESS has far less discontinuity between quantum and return on a member’s total contributions and the benefits to which the member is entitled on retirement than KPMG. CAESS is more like Bridge. In that case, the Supreme Court held that there was no need for a member’s benefits to be the ‘direct’ and ‘actual’ product of a member’s contributions in order to be money purchase. It held that the Court of Appeal was wrong in KPMG to the extent that it held that a money purchase scheme benefits must be calculated ‘only by reference to’ a member’s contributions. Instead benefits must be calculated by reference to contributions. The Supreme Court held that the mechanism in the Bridge scheme which meant that a members benefits ‘almost certainly would not, in practice, precisely mirror the actual investment return’ on his contributions did not prohibit Bridge from being a money purchase scheme. In Bridge there was a fixed investment return referable to actuarial formulae. So the trustee’s power in CAESS in the second part of rule 10 to alter the appendices does not prevent it being a money purchase scheme
. 

38. Thirdly, the members’ contributions were not based on the members’ actual salary but rather upon a ‘scheme salary’ and there is no evidence that the scheme salary in CAESS was itself calculated by reference to member’s salary; so no conclusion can be made that benefits in CAESS were necessarily tied to a member's average salary.  Scheme salary is not defined in the Trust Deed and Rules but the 1966 original deed and rules and the CAESS booklet provide that the participating agreement between the member and participating firm defines it. The booklet explains that scheme salary may be less than actual salary.  In KPMG the standard pension benefit was ‘calculated by reference to the average salary of the member over the period of service on which the pension is based’ and so was an ‘average salary benefit’.  This distinction between actual and scheme salary in CAESS means the same argument cannot apply and is a further separation of an individual's salary and his pension benefits
. 

Conclusions 

Section 29 Pensions Act 2004

39. On 31 October 2011, Hansard reported in the context of considering retrospection and section 29 Pensions Act 1995, column 1012, that “It is an established principle that people who go to court and win should see the benefit of that judgement”. So, if I were to make a final determination that CAESS were a money purchase scheme, then the investigation would be discontinued and more critically, I would not entertain any future applications, which I may do at my discretion. 

40. However, on the facts and for the reasons explained below, and bearing in mind the Applicant’s submissions, I find that CAESS is not a money purchase scheme. Therefore I can investigate and determine whether section 75 of the Pensions Act 1995 applies. 

What are money purchase benefits?
41. A " ‘money purchase scheme’ means a pension scheme under which all the benefits that may be provided are money purchase benefits; ” and "’money purchase benefits’ … means … benefits the rate or amount of which is calculated by reference to a payment or payments made by the member or by any other person in respect of the member and which are not average salary benefits"
. 
42. The essential feature of the definition is that the rate (typically so much a year) or amount (typically a lump sum) of the benefits is to be calculated by reference to contributions made in respect of that member.

What is the relevant test?
43. The Supreme Court in Bridge endorsed the Court of Appeal’s approach that “The question in each case is to ask whether, having regard to the combination of all the features of the scheme in question, the rate or amount of the benefit in question can be sensibly and reasonably said to be calculated by reference to the payments by or in respect of the members”
. More specifically, Parker LJ, Court of Appeal, for KPMG said the key to answering whether the scheme is a money purchase scheme “lies in my judgement, in the relationship between the contributions and benefits, as that relationship emerges from a  consideration of the Scheme as a whole, properly construed”
. 

44. Parker LJ in the Court of Appeal, for KPMG, had also held that the relevant test for determining whether a scheme is a money purchase scheme was that the scheme’s benefits must be the sole direct product of its contributions.  But Walker LJ for the majority in the Supreme Court in Bridge,  disagreed with this part of Parker LJ’s judgement holding that the scheme’s benefits need not be calculated only or solely by reference to the direct product of its contributions.  The relevant test is the degree of discontinuity, between a member’s benefits i.e. the benefits to which the member becomes entitled on one hand and the quantum of a member’s contributions (and returns) i.e. product of its contributions on the other hand
.

CAESS is akin to KPMG
45. First I shall consider the provisions of KPMG. Rules 5 and 6 KPMG provide ‘in essence both the member and the employer are required to pay contributions equal to a specified percentage of the member’s salary varying in accordance with age and bands of income”
. Clause 8.4 KPMG, gives the trustees a discretionary power, any time after a surplus valuation was revealed, to reduce members’ contributions (and declare bonuses). The existence of a surplus merely allows clause 8.4 to be exercised, it does not dictate how or whether the clause should be exercised
. 

46. The benefit, i.e. the pension, under clause 7 KPMG, is calculated by adding the total contributions in each contribution period applied by the appropriate multiplier determined by the tables.  The appendix attached to the KPMG rules has nine actuarial tables
, each relating to different contribution periods e.g. table 1, relates to contributions in respect of period prior to 30 September 1954, table 2, to contributions for contributions made in the period between 1 October 1954 and 30 September 1954 etc. Each table is described in its heading as “showing the amount of pension secured by a contribution of £1 during the year at the end of which the Member attained the next birthday shown”.  Sub-rule 7.3 identifies the relevant tables in the appendix which specify the factor to be applied to the contribution to ascertain the amount of pension derived from particular contribution periods
. 
47.  The effect of the application of the tables is that the pension benefit is based upon the average salary of the member throughout his period of pensionable employment i.e. the factor determined in the table for each year is applied to the proportion of the member’s earnings in that year, for example - £20,000 (salary) x 8% (member and employer contributions) x 0.960 (factor at age 25 derived from the table for a male) = £1,536 per annum
. 

48. “Different multipliers are given for males and females. Moreover, it is common ground that the multipliers are (at least in part) the product of actuarial assessments of factors such as future investment return, inflation and mortality. Thus the quantification of the standard pension depends in part upon actuarial assessments of future anticipated trends,” Jonathan Parker LJ
 .

49. Those totals are adjusted by adding any bonuses declared, KPMG clause 8.4, or deducting from them any reduction, KPMG, clause 8.5. The aggregates of those totals represent the standard pension, the member’s benefit. So the right to a pension benefit (calculated under KPMG clause 7) will have accrued and be paid out, regardless of whether clause 8 was exercised or not and the despite the possible existence of a continuing mismatch between asset and liabilities
. 

50. The Supreme Court in Bridge found that the KPMG benefits were not sufficiently calculated by reference to the contributions. The use of the actuarial formulae and the width of KPMG clause 8 powers produced too wide a discontinuity between a member's total contributions (and the return on them), on the one hand, and the benefits to which the member would eventually become entitled, on the other hand.

51. Tuning now to the provisions of CAESS.  Rule 3 of CAESS provides that a member on retirement shall be entitled to ‘the aggregate of the amounts appropriate in accordance with appendices A B and C to the contributions paid or deemed under the former rules of the scheme to have been paid by and in respect of the member during his current period of membership.’ Rule 10 allows discretionary benefit increases (see below).
52. Appendix A, of CAESS, which applies to both the member’s and employer’s contributions, describes the member’s age next birthday at commencement of member’s scheme year and the annual amount of pension commencing on day following attainment of pension age resulting from contributions amounting to £10 in Member’s Scheme Year
.
53. The similarities between the CAESS appendices and KPMG tables are striking –in principle the substantive effect is the same. The CAESS appendices and KPMG tables are both used to calculate the defined pension – the process as described in respect of KPMG, applying similarly to CAESS
. CAESS calculates the benefits by reference to actuarial tables based on assumptions as to how much pension contributions amounting to £10 contribution in a scheme year will purchase for members at different ages. The CAESS appendices show the amount of pension attributable to a contribution of £10 in respect of each successive year of the member’s life until age 65. For each year of contribution, of a given amount, at a given age, the members build up an additional block of pension. 
54. The CAESS booklet describes the total pension per annum “secured” by member’s and employer’s contributions under the various appendices. And the Applicant points me to the Actuarial Valuations as at 31 May 1962 and 31 May 1966
 both of which state at section 4 that the actuary “included only the benefits secured prior to the valuation date”; and the paper of 30 September 1966
, which refers to the ‘amount of pension secured by a contribution ’ - [my emphasis]. Contrary to the Respondents’ assertions, it is quite proper for me to infer the word ‘secured’ in CAESS; such understanding evidently being clear from the literature.
55. The Respondents lay too much emphasis of the use and/or omission of words such as ‘secured by’, ‘accrued right’ and ‘attributable too’. Although the CAESS appendices do not refer to the words ‘secured by’ like the KPMG tables, the court held that the words ‘secured by’ must connote to ‘attributable to’
. It is clear that the CAESS appendices are designed to show the amount of pension ‘attributable to’ a £10 contribution in respect of each successive year of the member’s life until age 65. The use of the wording ‘secured by’ appearing in the KPMG tables, which Parker J says must connote ‘attributable to’ is simply to explain how much pension a member gets for £1 annually. The CAESS appendice similarly shows how much pension results from a contribution amounting to £10 annually.

56. Both CAESS and KPMG require periodic valuations which require accrued benefits to be calculated.  Under both schemes the pension is paid on retirement and is derived from calculations from the tables (KMPG) and appendices (CAESS) providing for annual accrual. Entitlements (annual or otherwise) under CAESS and KPMG are subject to a discretion which may or may not be exercised; it is not automatic. CAESS Rule 10 expressly provides that the benefits may be increased.

57. The Respondents’ assert that for a block of pension to be secured it must both be attributable to those contributions and have the additional characteristic that the block of pension cannot subsequently be altered. The Respondents rely a resolution dated 5 October 1966
 where the trustees looked to increase the pension attributable to contributions in previous years. 
58. But the resolution merely increased part of the pension via a bonus  - and similar applied in KPMG. In KPMG the secured block under rule 7 was subject to clause 8 which purported not to only increase or but also to reduce the benefits accruing
. Clause 8 did not preclude the court from finding the members had accrued rights and that the scheme was not money purchase. Moreover, by adding to/increasing a pension it does not follow that the pension is not secured or accrued. The Applicant correctly submits that if as a matter of law, ‘secured’ means that a pension cannot subsequently be altered, then KMPG referring to the pension as ‘secured’ would have no effect. Plus the existence of such a power would not make it right to look at what the rules might be as opposed to what they currently are.  

59. In court, counsel for KPMG (looking to demonstrate that the scheme was money purchase) submitted that there was a fundamental difference between “a scheme which provides for defined benefits in an amount which represents an entitlement, coupled with discretion to reduce that entitlement, and a scheme which provides for no entitlement to anything more than what the fund will buy”; and that KPMG fell within the latter category. This was because counsel submitted that there was no entitlement to a pension calculated without reference to the discretionary powers under clauses 8.4 and 8.5
.

60. But that submission was rejected. The Court of Appeal held (and the Supreme Court in Bridge did not disagree) that the calculation of the benefits involved a step which although was subject to a further step was also independent of any further step. Step 1: the annual total employer and employee contributions, was applied to the actuarial multiplier set out in the KPMG tables.  Step 2: that total was adjusted by adding any bonus declared further to clause 8.4 or making a reduction further to clause 8.5. The Court of Appeal held that it did not follow that a member had no right to a pension under step 1 until the trustee has decided whether or not to exercise the power under step 2. It found that the member has a right to a pension under step 1 subject to any exercise of a power that may or may not take place under step 2. The same is so for CAESS. A member has a right to a pension calculated by reference to actuarial formulae under rule 3 subject to any exercise of a power that may or may not take place under rule 10.

61. I accept that the CAESS rules do not address “accrued rights” but there is nothing of substance in the Respondents’ submissions that overturn my findings. Whether under KPMG, CAESS or Bridge, all pensions commence and are payable (unless an exception applies e.g. on death, ill-health) at the member’s retirement date. So that CAESS rule 3 provides that the pension commences at retirement does not mean that an entitlement has not accrued annually. The Applicant correctly asserts that a member will have at any given point in time an accrued right in both a money purchase or final salary scheme to benefits. But the difference for final salary schemes is that accrued right is defined not by reference to investment return on the contributions made but to the defined benefit  set out in the scheme rules. And, in any event, where KMPG might use the word ‘accrued rights’ the CAESS scheme refers to, for example, ‘liability and ‘preserved benefit’.

62. Contrary to Respondents’ submissions, I do not read CAESS clause 10, in two parts. The wording in clause 10, that the trustees may ‘…alter the provisions of the appendices in any manner including (but without prejudice to the generality of the foregoing) the amount of pension provided or to be provided in respect of any contributions or category of contributions’, clearly empowers the trustee with a discretionary power to alter both the appendices and pension (which includes bonuses).  A similar view was taken by the CAESS actuary - the CAESS actuarial valuation at 5 April 1999, states “Under Rule 10 of the Scheme’s Trust Deed
, the trustee has the power to allow additions to the benefits payable or prospectively payable.”

63. The Respondents assert that the CAESS trustee is entitled to alter only the provisions of the appendices. So although rule 10 does allow for the alteration of the ‘amount of pension provided’ it is therefore only the “amount of the pension provided” by the appendices which can be altered and not the pension provided generally. The Respondents assert that the appendices contain nothing more than the mechanism for determining a rate of return.
64. CAESS Rule 10, which is headed, Power of the trustees to vary benefits, is clear that trustees may alter (a) the provisions of the appendices in any manner including (b) the amount of pension provided or to be provided in respect of any contributions or category of contributions. The only benefits provided through CAESS are those provided or to be provided by the appendices and so an amendment to the appendices is to the benefits arising under CAESS i.e. the pension generally. Or to put it as the Applicant’s submits, rule 10 which enables alteration of benefits, will by definition cross refer to the appendices, as these are the provisions in the rules from which the calculations of the pension benefits starts.

65. So for example, the Resolution passed on 5 October 1966, alters the appendices
 to increase the pension by one tenth of the annual amount of pension. The paper dated 30 September 1966
 looks to demonstrate results were there a declaration of bonus of 5% or 10% by adjusting appendix A. The granting of bonuses to uplift the blocks of accrued pension applies similarly in KPMG. So the CAESS appendices do not merely provide for a rate of return. Rather they set out the proportional value of the defined benefit based on actuarial considerations (and also provide for, for example, the early and late retirement factors).
66. Clause 10 does not expressly provide for a reduction of benefits but even were it too, as seen in KPMG, this makes no difference to my finding (nor did it to the courts in KPMG) that the scheme is not a money purchase scheme.

67. The bonus under rule 10 CAESS is akin to the KPMG bonuses, in that it is contingent and discretionary. In KPMG the court found, a bonus was “… contingent on there being a surplus revealed by the actuarial valuation, the consent of the Principal Employer and favourable advice to the trustees from the actuary. Even then the right of the member depends on the exercise by the trustees of the discretion given to them by clause 8.4. Such a benefit need not be calculated by reference to payments made by or in respect of the member at all” 
 In CAESS rule 10, a bonus is payable “after consulting the actuary and subject to the approval of the Council”. The amount of the pension to be provided can be altered by the CAESS trustee in respect of any contributions. 
68. I agree with the Applicant’s submission, that the contingency element in the exercise of discretion under rule 10 CAESS and clause 8 KPMG is not similar to any apparent contingency element in Bridge which is limited to namely, that the GIF mechanism could be varied if the rate of investment on the fund was greater than the declared rate of interest on the GIF.

69. The bonuses therefore were awarded on the basis of the state of the CAESS fund (like clause 8.4 KPMG). For example, the CAESS booklet, “actuarial valuations of the liabilities of the Fund were made on the 31st May 1962, 31st May 1966 and 31st May 1969. At the last two valuations bonus pensions were declared of 10 per cent and 7 1/2 per cent respectively of the amounts secured by contributions payable before the valuation dates.” 
 The CAESS actuarial valuation at 5 April 1999
, states that following the previous valuation in 1996 the trustee declared – a general bonus at April 1996 of 9.27% (inclusive of interim bonuses declared at April 1994, 1995 and 1996), an additional special bonus of 12.6% and further general bonuses of 3% on each April 1997, 1998 and 1999. Following the 1999 valuation, general bonus of 3% in April 2000 and 2.5% annual thereafter was declared. 

70. The bonuses made assumptions, for example about the mortality rate for men and women, inflation etc. But they are not rigidly linked to investment return
 or indeed CAESS mortality rates etc. as they are payable at the trustee’s discretion. The surplus resulting in increased pension via bonus will not necessarily have arisen from that member’s contributions. The contribution record (amount and length of service) of each individual member may vary considerably but both will receive the same bonus. So the bonus element in the pension benefit is not money purchase either. 

71. The CAESS provisions like KPMG’s, do not impose a duty on the trustee to operate the powers so as to achieve, so far as possible, perfect equilibrium as between assets and liabilities. Because in defined benefit schemes the cost of providing a future benefit cannot be predicted and therefore a deficit can arise, such schemes usually contain a provision on the employer to make good any deficit – a ‘balance of cost obligation’. The Respondents point to there being no ‘balance of cost’ mechanism requiring the CAESS funds to be increased by an employee which it says points to CAESS being a money purchase scheme. But in KPMG there was no balance of cost provision either. “As to the absence of a ‘balance of cost’ obligation in the Scheme, Mr Green submits that whilst most defined benefits schemes include an obligation, not all do. He submits that the effect of rules 5 and 6 is to share the cost of the benefits as between employer and employee, in the proportions specified”
. The effect of the CAESS contribution clause 6
, provisions relating to contributions, (which wording does not indicate a pot
) does so too. Moreover, as the Applicant submits, the CAESS actuarial valuation as at April 2005 states that bonuses have been declared at such rates that keep the value of assets equal to the value of liabilities at each triennial actuarial valuation. I note, similarly so for future bonuses.
 

Bridge is distinguishable 

72. The Court judgements accepted that in a typical defined benefit scheme a mismatch can arise between the assets and liabilities because the cost of providing future benefits under a defined benefit scheme cannot be accurately predicted.  Also that in a typical money purchase scheme there is no mismatch (save e.g. if a fraud arises) because the benefit represents no more or no less than the product of the contributions. The funding legislation was enacted on the assumption that it would not apply to money purchase schemes.  Mance LJ (dissenting judgement in Bridge), I simply observe, was not persuaded that it is necessary or appropriate to read legislation as embracing within the concept of money purchase benefit, to some undefined and unclear extent, liabilities not matched with any specific asset held by the scheme
. 

73. For typical schemes where a deficit arises (albeit that it does not mean that the scheme is not money purchase as the courts have found that the equilibrium of assets is not a requirement for money purchase schemes) it is reasonable to assume that there exists if not a presumption, a starting point, that it is defined benefit. Or as the Applicant submits, the existence of a deficit is a factor which is less commonly found in money purchase schemes and tends (though not conclusively so) to confirm that the scheme is not money purchase. 
74. Lord Walker recognised that the existence of a deficit was a factor that operated to confirm the Court of Appeal’s analysis in KPMG
. The deficit arising in CAESS suggests as a starting point or is at least a factor, that CAESS is not money purchase. CAESS has a deficit of £3,134,422; with £128,548 being attributable to Luckin & Sheldrake. I find so, bearing in mind that Bridge had a deficit too (and the court held that the equilibrium of assets and liabilities is not a requirement of the statutory (s181) definition of a money purchase scheme (and similarly for money purchase benefits)).
75. The deficit in CAESS comparative to KPMG and Bridge is small; so one might not say, on the basis of size, as Walker LJ in Bridge said of the KPMG Court of Appeal’s decision, that the discontinuity between member’s benefits and the product of contributions was too wide, was “amply confirmed by (rather than being a consequence of) the deficit of over £70m which had appeared in the closed fund by 2002".
 However, the CAESS tables are significantly less generous than those applicable in KPMG. The multiplier factor for a man aged 25 in KPMG is 0.960 and in CAESS it is only 0.491
, meaning that the pension per annum under KPMG is £1,536 per annum contrasted with merely £785.60 per annum under CAESS. This of course is because the actuarial factors applying to CAESS are those determined (and not revised) since 1978. And as for Bridge, Walker LJ held that “There is no evidence before the Supreme Court that the deficit [in Bridge] is the result of the GIF mechanism. It seems more likely that it has arisen in respect of the final salary part of the Scheme” - although he also noted that actuarial reports were not before the court and so no firm conclusion was reached by the court
. The guaranteed investment return in Bridge was in fact very low. It was based on building society rates and so was expected to be lower than the actual rate of return. 

76. The Court held in Bridge that because actuarial assessments are used in the preparation of tables to calculate benefits and are not related to contribution payments does not mean that the scheme cannot be a money purchase scheme. But in Bridge, KPMG was distinguished because the liabilities to members turned on the application of tabulated mutilipliers to contributions. That calculation was a break in the link between benefits and returns on invested contributions payments to that scheme. There was no 'pot' by reference to which pension benefits on retirement were calculated
. 
77. So the benefits in Bridge were money purchase benefits - even though there were notional guaranteed rates of investment return and bonuses on a member's contributions. The use (in the GIF mechanism) of notional returns on invested contributions did not break the link. The benefits were still calculated by reference to contributions
. Walker LJ
 held, “ the GIF mechanism did not unhitch a member's eventual benefits from that member's total contributions. They provided for a yield of guaranteed interest at a modest rate fixed by an objective test, together with the prospect of further bonuses at a modest rate, fixed, again, by an objective test under which the trustees had no discretion. All that is in striking contrast to the much looser terms of the clause 8 powers in KPMG.” Or indeed clause 10 in CAESS. CAESS clause 10 is akin to KPMG clause 8. CAESS, unlike Bridge, does not provide a notional fixed interest rate on the contributions paid in. CAESS’ provisions are a looser arrangement where there is discretion over the level of return ultimately awarded.

78. Internal annuities were used in Bridge in relation to VIP and MoneyMatch benefits, so that the member's interest was converted into a pension using tables of factors periodically supplied by the scheme actuaries and paid direct from the scheme.  “Annuity tables based on actuarial calculations are applied only at the final stage of converting the pot into the purchase of benefits on retirement.” 
 So in Bridge only at the stage at which the pension was selected were actuarial factors used and then purely as a means of conversion from 'pot' to pension. The “pension benefits are not defined by reference to actuarial calculations any more than they are defined by reference to the final or average salary of the member, or some other formula. They are calculated by reference to the amount in the member's notional fund, interest or account in the pot of contribution payments.”
 “The rules only define the contribution and the composition of the pot, which is to be converted into benefits. ”
 And “there is force in the comment that there would be no [money purchase] benefits at all if the introduction of an annuity rate to convert the capital value of the Member's MP pot into a pension income for the member prevented that benefit from qualifying as an MP benefit. In every case an annuity rate has to be applied, either by an insurance company in the case of the external provision of an annuity, or by the Trustee in the case of internal annuitisation”
. 

79. So the actuarial factors in Bridge do not define the benefit in the way that the tables in CAESS do. The actuarial factors in Bridge were only a tool to effect the conversion into pension of the contribution payments in the pot;” and all schemes have to convert benefits into a pension.
 In CAESS it is the pension benefits that are defined by reference to actuarial calculations. In CAESS, the actuarial factors in the appendices are not a tool to effect the conversion into pension, as there is no provision for internal annuitisation. The actuarial factors exist solely to determine the extent of benefits - the pension benefits and bonuses are benefits defined by the rules, calculated by reference to actuarial tables. 
80. For the calculations in the appendices “various assumptions were made as to the mortality of active and pensioner members. It was assumed that interest would be earned on the Fund at the rate of 4% per annum and … expenses …3 ½ %...”
. The appendices convert the contributions into ‘building blocks’ of defined benefit accrual in respect of each year of service. The appendices demonstrate the amount of pension secured on each birthday.  
81. So although in Bridge the court held that having an actuary does not mean that a scheme will not be money purchase. The presence of an actuary in CAESS, for the reasons above, demonstrably indicates that CAESS is not money purchase. 

82. For these reasons I do not agree with the Respondents that it is clear that in CAESS actuarial factors were applied to effect the conversion into a pension of a contribution pot at the end of a working life. 
83. Finally, I acknowledge that an examination of some CAESS documentation suggests that CAESS is a money purchase scheme. For example, CAESS’ actuarial valuation as at 1999, considered the scheme was a defined contribution arrangement. But the Annual Report and Accounts (e.g. for 2011) state “From its formation in 1957, the Scheme was considered to be a money purchase scheme. However, in 2006 the Scheme’s status was reassessed, following the outcome of the case Aon Trust Corporation Ltd v KPMG. Having taken legal advice, the trustees concluded that CAESS was not a money purchase scheme.” The paper of 30 September 1966 refers to CAESS as a with-profits scheme.  Although Walker LJ also observed in Bridge that some scheme documentation stated it too was money purchase, the court’s finding that Bridge was a money purchase turned only on an examination of the Bridge’s governing documentation. My decision for CAESS does so too.

CAESS provides average salary benefits

84. The Applicant asserts in one of its submissions (running a counter argument) that CAESS’ contribution rate (unlike KPMG) was not fixed by reference to salary; that it was very much up to individual employers to decide what they would contribute – that CAESS did not offer average salary benefits. But the Applicant since submits that in the basic design (contributions of 5% of scheme salary) the benefits would be average salary (as the term has been interpreted by KPMG). For a scheme to be money purchase all the benefits must be money purchase: and for many members the contribution pattern was the consistent percentage of salary: all members paid the basic percentage of scheme salary (but some may have paid more as CAESS expressly allowed for that). These basic scale contributions were applied to buy blocks of pension. These basic elements of pension were average salary even if voluntary additional contributions delivered extra benefits which were not average salary benefits.

85. The Respondents assert that CAESS’ contributions were not based on the members’ actual salary but rather upon a ‘scheme salary’. That the CAESS booklet explains that scheme salary may be less than actual salary. So this distinction means that the argument in KPMG that the pension was ‘calculated by reference to the average salary of the member over the period of service on which the pension is based’ and so was an ‘average salary benefit’ cannot apply and is a further separation of an individual's salary and his pension benefits.  The Respondents assert that as there is no evidence that ‘scheme salary’ in CAESS was itself calculated by reference to a member’s salary, and that there is nothing to base a conclusion that benefits in CAESS were necessarily tied to a member’s average salary. 

86. I do not consider that the determination of the contribution rate or of the definition of salary means that the benefits offered cannot be ‘average salary benefits’. As the Applicant rightly asserts, the statutory definition (or lack of definition) of average salary benefits does not specify that any particular definition pensionable salary should be used: all that is required is that some definition of salary and averaging of it. In any event, the use of the word ‘scheme salary’ in the Trust Deed 1966 is indicative of a reference to the member’s salary. And more so is the definition in the booklet  i.e. scheme salary is defined as annual contributions and the resulting benefits are related to the employee’s scheme salary which is defined by the employer in the participation agreement
. The Applicant has since also produced a draft of the original deed participation agreement for Luckin & Sheldrake which provides at paragraph 5 “Scheme salary will be the annual equivalent of basic salary or wages at the beginning of the scheme year”. 
87. The Courts agreed that average salary benefits could generally be defined by reference to section 84 Pension Schemes Act 1993
. It means 'benefit the rate or amount of which is calculated by reference to the average salary of a member over the period of service on which the benefit is based'. Therefore the critical aspect is whether salary is used in the computation of the benefits. 
88. Below I explain the calculation process of KPMG approved by the Supreme Court in Bridge
. The Court of Appeal held that KPMG rule 7.2 “requires the application of the factor to be ascertained from the table to the proportion of the member's earnings in that year, [my italics] that is in the example … £20,000 x 8% (i.e. £1,600) x 0.960 = £1,536 per annum. That process is repeated for each year of service and the aggregate represents the basic pension before the addition of bonuses. Counsel for KPMG submits that this computation complies with the definition of a money purchase benefit because the benefit (£1,536 pa) is calculated (x 0.960) by reference to the payment (£1,600). Counsel for the Pensioner Member and the Active Member dispute this. They contend that the benefit (£1,536 pa) is computed (x 8% (i.e. £1,600) x 0.960=) by reference to the salary of the member (£20,000). In a sense they are all right”
.  But “the requirement for an annual calculation and a percentage contribution based on the earnings in that year gives rise to a measure or yardstick based on average salary.  The application each year of a different factor to the contribution provides for weighting that average. The resulting benefit is ultimately calculated by reference to average earnings not payments”
. 
89. As seen earlier, the same is true of CAESS. The principle calculation methods for CAESS and KPMG are the same - the CAESS benefit is referable to the member’s salary year on year throughout the entire period of their pensionable employment. 

CAESS is not a money purchase scheme

90. So for the reasons above, looking at a combination of all the factors, I conclude that CAESS is not a money purchase scheme. 

91. CAESS members are given a defined benefit by reference to actuarial tables each time they made a contribution, which benefit was periodically reviewed with discretionary bonuses awarded. It is not a money purchase scheme, because there is "too wide a discontinuity between the quantum of a member's total contributions (and the return on them) ... and the benefits to which the member would eventually become entitled"
.

CAESS provides other benefits that are not money purchase benefits
92. The Applicant points to the CAESS provisions providing lump sum death benefits and EPBs (a defined benefit pension) being the equivalent of pensions under the old state Graduated Pension Scheme. It states that these benefits are not the product of contributions and investment returns and so render CAESS not to be a money purchase scheme.

93. I do not need to make a finding on this issue as I have decided that CAESS is not a money purchase scheme for the reasons above. But were I to, I agree with the Applicant’s submission.

JANE IRVINE 
Deputy Pensions Ombudsman

17 July 2012
APPENDIX

DWP Policy statement - 27 July 2011
	Occupational pension schemes: definition of money purchase benefits

On 27 July 2011 the Supreme Court handed down judgment in 'Bridge Trustees Ltd vs Houldsworth and another'. This case deals with the meaning of money purchase benefits in pensions law. The then Secretary of State intervened in the case given its significance. The Supreme Court decided two issues in the appeal. In particular, the Court ruled that:

     -even where benefits were subject to a guarantee in the build-up phase, they should be considered to be money purchase benefits; and

    -where schemes used money purchase rights to provide pensions from the scheme itself, rather than to purchase annuities from an insurer, the pensions should be considered to be 'money purchase' pensions.

This is a complex and important decision, and we are considering the implications carefully. It is clear, however, that the judgment will result in some schemes being regarded as providing money purchase benefits under the current legislation, even if it is possible for funding deficits to arise in respect of those benefits. This will place some schemes outside the scope of a wide range of legislation, including legislation governing:

   -scheme funding,

   -employer debt,

   -the Pension Protection Fund and,

   -the Financial Assistance Scheme

It also introduces uncertainty about how the trustees of some schemes should distribute its assets if the scheme were to wind up. This increases the likelihood that they would need to seek directions from the Court - an expensive and time consuming process. The Government therefore intends to introduce legislation as soon as is practicable in order to:

  -provide certainty, and

  -ensure:

  -appropriate protection for scheme members' benefits, and

  -compliance with our obligations under European law.

Workers who up to now thought their rights were protected have been put in doubt by this ruling of the Supreme Court. In the circumstances, the Government intends to ensure these rights are clarified through retrospective legislation. Our intention is that the legislation will have retrospective effect at least from the date of the judgment. The legislation will make it clear that benefits cannot be regarded as money purchase benefits if it is possible for a funding deficit to arise in respect of any of those benefits. The Government will consider transitional protection in respect of events occurring between the date from which the legislation is effective and the date of this statement if, for example, this retrospective change would have adverse consequences for individuals. This will ensure that the legal definition of money purchase benefits has the meaning that it has commonly been believed to hold. The Government considers that this course of action will better help ensure appropriate protection for pension scheme members.


Statutory provisions

	Pensions Schemes Act 1993 s181(1)

"money purchase scheme" means a pension scheme under which all the benefits that may be provided are money purchase benefits;

"money purchase benefits", in relation to a member of a personal or occupational pension scheme or the  widow, widower or surviving civil partner  of a member of such a scheme, means benefits the rate or amount of which is calculated by reference to a payment or payments made by the member or by any other person in respect of the member and which are not average salary benefits. 

Under Revaluation legislation, section 84(4), “average salary benefit" means benefit the rate or amount of which is calculated by reference to the average salary of a member over the period of service on which the benefit is based.

Section 29 of the Pensions Act 2011 amends section 181(1) by deleting the words “which are not average salary benefits” and adding s181 B. The section has yet to come into force and when it does so it will have retrospective effect from 1 January 1997.  It provides that money purchase benefits are those falling within s181B. ie 

(2) A benefit other than a pension in payment falls within this section if its rate or amount is calculated solely by reference to assets which (because of the nature of the calculation) must necessarily suffice for the purposes of its provision to or in respect of the member.

 (3)A benefit which is a pension in payment falls within this section if

(a)its provision to or in respect of the member is secured by an annuity contract or insurance policy made or taken out with an insurer, and 

(b)at all times before coming into payment the pension was a benefit falling within this section by virtue of subsection (2). 

(4)For the purposes of subsection (2) it is immaterial if the calculation of the rate or amount of the benefit includes deductions for administrative expenses or commission.

(5)In this section references to a pension do not include income withdrawal or dependants' income withdrawal (within the meaning of paragraphs 7 and 21 of Schedule 28 to the Finance Act 2004).


CAESS provisions – Trust Deed and Rules February 2006

	Clause 12 Actuarial Investigation

12(1) The Trustees shall cause the financial condition of the fund at valuation dates to be selected (subject as hereinafter expressed) by the Trustees to be investigated by the actuary and the actuary shall report to the Trustees thereon and shall make such recommendations as he shall think fit but so that the first valuation date shall not be later than 31st day of July 1962 and the interval between any valuation date and the next valuation date shall not be more than five years.

Rule 3 Retirement at or after pension age

3(1) A member who retires shall be entitled to a pension commencing on the day following his retirement and continuing during the remainder of his life the annual amount whereof shall be the aggregate of the amount appropriate in accordance with appendices A B and C to the contributions paid or deemed under the former rules of the scheme to have been paid by and in respect of the member during his current period of membership. 

(2) Provided that if the member’s retirement takes place after attainment of pension age the said annual amount shall be multiplied by a factor to be ascertained in accordance with appendix D appropriate to his age at retirement and increased by such amount as the Actuary shall certify to be appropriate having regard to any contributions paid by or in respect of the member after his attainment of pension age.
Rule  7 and 8 Death benefits

…
Rule 9 transfers-out
9(A)(ii) The receipt of the accepting trustees or managers will discharge the Trustees from liability in respect of the persons concerned.
9(B)(v) … the Trustees must be reasonably satisfied that the premium they pay the Insurance Company is at least equal in value to the Member’s preserved benefit. 
Rule 10 Power of Trustees to vary benefits

10. Notwithstanding anything herein contained but without prejudice to the power of the Trustees to propose alterations in accordance with the provisions of the Trust Deed the Trustees may (after consulting the actuary and subject to the approval of the Council) by resolution make any addition to the benefit payable or proactively payable under rules 7 and 8 and determine whether or not and if so in what manner such addition shall be included in the compounding of interest and alter the provisions of the appendices in any manner including (but without prejudice to the generality of the foregoing) the amount of pension provided or to be provided in respect of any contributions or category of contributions. 

Appendix A 

Applicable to member’s contributions and to contributions paid by employers on a with-profits basis (Rule 15(4) of the Former rules of the Scheme). 

(1)

Age next birthday at commencement of member’s scheme year
(2) Annual amount of pension commencing on day following attainment of pension age resulting from contributions amounting to £10 in Member’s Scheme Year

Males

£

Females

£

18

6.51

3.88

19

6.31

3.79

Etc

Appendix B

Applicable to employers’ contributions partly attributable to the provisions of death benefits….

Appendix C

Applicable to other employers’ contributions.




Trust Deed March 1966

	Rule 4(1) Each member shall … contribute to the fund by way of member’s basic contribution a sum … equal to five-twelfths of one per cent of the member’s scheme salary.

Rule 5(1) Each participating firm shall … contribute to the fund on the last day of the each scheme month by way of firm’s basic contribution in respect of each member in its employment who is bound to contribute to the fund …equal to five-twelfths of one per cent of the member’s scheme salary.

Rule 6(1) The Committee shall from time to time consider the annual amount of the pension to which each member would (but for sub-rule (2) of rule 7) be likely (on the basis of the continuation until he attains pension age of his then present employment and of the contributions then payable by and in respect of him on the basis then in force) to be entitled under the scheme on retirement at pension age…..

6(3)(a) A participating firm shall have the power by notice 

· To suspend or reduce to such extent as they shall consider to be appropriate the contributions payable by any member…. and 

· (b) to suspend or reduce to such extent as they shall think fit the contributions payable by them to the fund in respect of any member …. under paragraph (a)….

Rule 15(4)

If any contribution shall have been paid by a participating firm in respect of a member of the terms that this sub-rule shall apply and the member dies on or before attaining pension age and before the commencement of any pension to which he may be entitled under rule 8 a sum equal to such contribution with interest thereon shall be credited to the contribution suspense account of such participating firm.

‘Scheme salary’ … have in relation to any member and any participating firm the meanings attributed thereto by the relevant participation agreement …

Rule 18 Power of Committee to vary benefits

18. Notwithstanding anything herein contained but without prejudice to the power of the Committee to propose alterations in accordance with the provisions of the Trust Deed the Committee shall have the following powers that is to say

(a) the power (after consulting the actuary and subject to the approval of the Council) by resolution to alter the provisions of the appendices in any manner including (but without prejudice to the generality of the foregoing) power to alter the amount of pension provided or to be provided in respect of any contribution or category of contributions paid by or in respect of all or any category of the members and

(b) [similar to rule 10 of Trust Deed 1996 re variation re benefits on death] 




CAESS Booklet

	Page 10 

Examples of Benefits

A member enters the scheme immediately before his 25th birthday and remains a contributing member until retirement at 65. His commencing salary is £1,000 per annum and he receives annual increments of £50, giving a salary of £2,950 per annum in the final scheme year. Contributions of 5% of the full salary are paid by himself and his employer. The following table sets out the benefits which could be obtained for him on to assumption that the firm’s contributions had been applied under each of the various appendices:

                                                Firms contributions applies:

                                        Appendix A  Appendix B  Appendix C

Retirement at age 65      £1,658           £1,683      £1,808

Total pension per annum

secured by member’s

and firm’s contribution’s

Death at age 60

…

The figures in this table do not take any account of bonus pensions which may be declared at future actuarial valuations. It is possible that such bonuses may raise the amounts of pension show to a figure which exceeds the limits allowed by the Inland Revenue Authorities. The position will be kept under review …and if the pension …appears likely to exceed these limits future contributions …would have to be reduced or terminated …in order to limit the pension …to the allowable maximum.

Pages 6 and 7

Scheme salary. Annual contributions and the resulting benefits are related to the employee’s scheme salary which is defined by the employer in the participation agreement. Variations in the amount of the scheme salary can only take effect from the commencement of the scheme year. The scheme salary may be less than the actual salary if for example the employers wishes to discard part of that salary in order to make allowances for the expectation foil a retirement pension under the National Insurance Act.

Basic contribution. The basic contribution by the employer is 5 per cent of scheme salary payable monthly. It is usual for the employee also to pay a similar contribution but the Participation Agreement can be so worded so as to relieve him from this liability. Where contributions are made by employees, the normal procedure is for the employer to deduct such contributions from their salaries and to pay over both employer’s and employee’s contributions monthly, in arrears, usually buy a bankers order. 

Actuarial Valuations. Actuarial valuations of the liabilities of the Fund were made on the . 31st May 1962, 31st May 1966 and 31st May 1969. At the last two valuations bonus pensions were declared of 10 per cent and 7 1/2 per cent respectively of the amounts secured by contributions payable before the valuation dates. Pensions already being paid at those dates ranked for those bonuses. It is hoped that the declaration of further bonus pensions will be possible as the result of future valuations.


CAESS documentation

	Report of actuary – 16 August 1962

…

(3) Experience of the Fund

In the calculation of the table in Appendices A, B, and C of the Rules, various assumptions were made as to the mortality of active members and pensioners. It was assumed that interest would be earned on the Fund at the rate of 4 per cent per annum and that expenses would amount to 3 ½ per cent of the total contribution income.

(4) Basis of valuation
…. “I have, therefore, included in the valuation only the benefits secured prior to the date f the valuation”. 

Report of actuary – 26 September 1966
(4) Basis of valuation
…. “I have, therefore, included in the valuation only the benefits secured prior to the date f the valuation”. 
Competitive Position and Bonus Prospects – 30.9.1966

The following table compares the amounts of pension secured by a contribution of £10 paid at each of four ages. …

In order to illustrate the effect of various rates of bonus the table shows the amounts of pension which could be derived in CAESS under the adjusted Appendix A, if there were a declaration of a bonus of 5 per cent at each quinquennial valuation from the date of entry to the date of retirement and if there were a similar bonus of 10 per cent.
Table of amounts per annum of pension secured by a premium of £10
Age next birthday at date of payment
                                25               35        

                                         £. s. d.      £. s. d.      …

…

CAESS Appendix A with 5 per cent bonuses      7. 18 .3      4. 13. 6      …

CAESS Appendix A with 10 per cent bonuses   11. 9  .9       6. 3. 7       …

…

…It has now been demonstrated that the scheme is a with- profits scheme.

Future bonus prospects depend on the future experience in all respects and particularly in regard to investments. …

Resolution – 5 October 1966
…
That in the exercise of the power conferred on them by rule 18 of the rules of the scheme the committee, after consulting the Actuary … and subject to the approval of the Council… do hereby alter the provisions of the appendices thereto by increasing by one tenth thereof the annual amount of each pension payable or hereafter to become payable under the scheme in accordance with the said appendices in respect of 

1. All contributions due to the fund before the first day of June 1966 and paid before the eighth day of June 1966

2. Such contributions due to the fund before the first day of June 1966 and not paid before the eighth day of June 1966 as the Committee may determine;

3. All contributions paid to the fund under sub rule (3) of rule 5 before the first day of June 1966
…
Actuarial valuation as at 5 April 1999

2. Recent Developments

… the Trustee declared bonuses as follows…
· a general bonus at April 1996 of 9.2727% (inclusive of interim bonuses declared as at April 1994, 1995 and 1996), 
· an additional special bonus at April 1996 of 12.6% 
· further general bonuses of 3% on each of April 1997, 1998 and 1999. 
9. Recommendations and conclusions
… Under Rule 10 of the Scheme’s Trust Deed, the Trustee has the power to allow additions to the benefits payable or prospectively payable.
Actuarial valuation as at 5 April 2005
Financial assumptions
3.11 The other key economic assumption is the rate at which bonus is declared. This is however the balancing item in the equation – with future bonus rates being set so that the value of the liabilities is equal to the value of the assets. 

Adequacy of existing assets to meet past service benefits

4.1 One of the key funding objectives … is for the assets of the Scheme to be adequate to cover the guaranteed benefits of the Scheme members. The funding position as at 5 April 2005 before allowing for any future bonus declarations (but fully allowing for the value of bonuses declared in the past) is summarised as follows

… funding level … 90%  
Funding level

A2 …The funding target is that assets will at all times cover the value of the guaranteed benefits for members. If the value of assets exceeds the value of liabilities then there is scope for bonuses to be added to members’ pensions in payment or deferred pensions to reflect that surplus...
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Scheme provisions - clauses

	"Salary" is defined as meaning, in relation to a member:

(a)at any time when the Member is not participating in a profit-related pay scheme constituted by his Employer, the annual rate of his basic salary or wages from his Employer as determined by the Principal Employer; or

(b)at any time when the Member is participating in a profit-related pay scheme constituted by his Employer, the annual rate of his notional salary or wages from his Employer being the total of his basic salary or wages from his Employer as determined by the Principal Employer and his planned profit-related pay;

and such other element or elements (if any) of his remuneration from his Employer as his Employer may from time to time determine to be pensionable and notify as such to the Principal Employer and the Trustees.




	Clause 8 

Actuary

8.1 The Trustees shall have power, in consultation with the Principal Employer; to appoint an Actuary to be the Actuary to the Scheme on such terms as they shall think fit. The Trustees shall have power, in consultation with the Principal Employer, to remove the Actuary from office for any reason whatsoever.

Actuarial valuations

8.2 The Trustees' duty to obtain actuarial valuations of the Scheme's assets in relation to its liabilities is limited to the duty imposed on them by Regulation 8 of the [Occupational Pension Scheme (Disclosure of Information) Regulations 1986].

8.3 In addition, the Trustees shall have power, with the consent of the Principal Employer to obtain an actuarial valuation or an interim review prepared by the Actuary or such other Actuary, as at such date, on such basis, and for such purpose as the Trustees shall think fit.

Surplus revealed by actuarial valuation

8.4 If an actuarial valuation or interim review of the [Pre-2000] Fund shows a surplus the Trustees may, with the consent of the Principal Employer and after taking the Actuary's advice and after making any such amendments to the Trust Deed and/or the Rules as may be necessary, decrease the contributions of any Member and/or increase (by declaration of bonuses or interim bonuses or otherwise) the benefits or future benefits of any Member or other person entitled to receive any benefit from the [Pre-2000] Fund.

Deficiency revealed by actuarial valuation
8.5 If an actuarial valuation of the [Pre-2000] Fund reveals a deficiency in the [Pre-2000] Fund's resources, the Trustees may with the consent of the Principal Employer make such adjustments and amendments to the benefits secured or thereafter accruing for or in respect of the Members as are necessary in the opinion of the Trustees after taking the Actuary's advice to secure the continued solvency of the [Pre-2000] Fund.

Actuarial advice and determination

8.6 Where any amount is required by any of the provisions of the Trust Deed or the Rules to be determined by the Trustees with the advice of the Actuary or to be determined by the Actuary, tables from time to time supplied to the Trustee by the Actuary may be used for this purpose.
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Scheme provisions - rules

	Rules 5 and 6

“In essence both the member and the employer are required to pay contributions equal to a specified percentage of the member’s salary varying in accordance with age and bands of income (rules 5.1-5.5 and 6.1-6.5)” extract, High Court, paragraph 12. 

Rule 7

Member's entitlement to pension from Normal Retirement Date

7.1 A Member whose pensionable service terminates as a result of his retirement from Service on his Normal Pension Date shall be entitled to a pension from the Scheme which shall commence to be payable with effect from the day following his Normal Pension Date for the remainder of his lifetime and calculated in accordance with this Rule.

Annual amount of Member's pension

7.2 The annual amount of a Member's pension under sub-Rule 7.1 shall be calculated as follows:

(1)by taking the total amount of the contributions paid by him and his Employer into the General Fund during or in respect of each Contribution Period up to and including the Contribution Period ending 31 March 2000 and multiplying it by the appropriate factor determined from the Tables in Appendix A in accordance with sub-Rule 7.3 in order to give the amount of pension derived from each Contribution Period;

(2)by increasing the amounts determined in accordance with paragraph (1) of this sub-Rule by bonuses declared pursuant to sub-Clause 8.4 ... and/or by reducing them by any adjustments made pursuant to sub-Clause 8.5; and

(3)by aggregating the amounts of pension determined in accordance with paragraphs (1) and (2) of this sub-Rule.

...

Sources of additional pension

7.5 A Member's pension on retiring at Normal Pension Date may exceed the pension determined in accordance with the preceding sub-Rules of this Rule by virtue of

(1)any additional voluntary contributions paid [by the Member] and not taken into account ... in calculating the benefits payable to or in respect of him from the General Fund;

(2)any rights and benefits granted upon the acceptance or a transfer payment in respect of him ...; and

(3)any augmentation of his benefits in accordance with Clause 10 or the corresponding provisions of the Scheme previously in force.

Other provisions applicable to Member's pension

7.6 The Member's pension payable under this Rule;

(1)shall be reduced in accordance with Rules 10 and 11 if the Member exercises either or both of his options under them; ...


	Actuarial tables – KPMG, paragraph 77, heading

“showing the amount of pension secured by a contribution of £1 during the year at the end of which the Member attained the next birthday shown”.




Fax, 2012, from KPMG, Appendix of nine tables, for example

	Table 6 

Table showing the amount of pension secured by contribution of £1 during the year at the end of which the member is age nearest birthday shown, to be applied to contributions in respect of periods subsequent to 31 March 1989 but not after …

Age next birthday on 31 March

Males

£

Females

£

...

25

…

1.150

…

1.019

26

1.085

.962

Table 8A

(Pension payable unreduced at age 65)

Table showing the amount of pension secured by contribution of £1 during the year at the end of which the member is age nearest birthday shown, to be applied to contributions by and in respect of Old Terms Members in respect of periods subsequent to 31 March 1997 but not after 31 March 2000.

Age nearest birthday on 

31 March

£

25

0.960

26

0.906



	


Extracts from Aon v KPMG judgement – High Court

The Vice-Chancellor

12 The General Rules contained in Schedule 2 are divided into 9 sections and an Appendix. Sections I, II and VIII are of general application, Sections III to VII apply to benefits payable out of the Pre-2000 Fund. Section I comprises rules 1 to 4. They deal with questions of interpretation, eligibility, membership and temporary absence. Section II comprising rules 5 and 6 deal with the contributions to be paid by members and employers respectively. The rules are now much more complicated than they were in 1949 but, in essence both the member and the employer are required to pay contributions equal to a specified percentage of the member's salary varying in accordance with age and bands of income (rules 5.1-5.5 and 6.1-6.5). In addition a member may pay voluntary contributions, called additional voluntary contributions (rule 5.6). The destination and use of such additional voluntary contributions depends on whether the member has agreed with the Trustee that they should be taken into account into the computation of benefits payable from the general fund. In that event the contributions are paid into the general fund (rule 5.8); but in the absence of such an agreement such contributions are to be applied by the Trustee in providing additional benefits which must be money purchase benefits within the meaning of s75 Pensions Act 1995 (rule 5.9).

…

53 I turn then to consider the various benefits for which this scheme provides. The first and most important is the pension computed in accordance with Rule 7.2. It comprises two elements, namely that prescribed by rule 7.2(1) and the bonuses declared in accordance with clause 8.4 included by rule 7.2(2). The first element requires the application of the factor to be ascertained from the table to the proportion of the member's earnings in that year, that is in the example given in paragraph 14 above £20,000 x 8% (i.e. £1,600) x 0.960 = £1,536 per annum. That process is repeated for each year of service and the aggregate represents the basic pension before the addition of bonuses. Counsel for KPMG submits that this computation complies with the definition of a money purchase benefit because the benefit (£1,536 pa) is calculated (x 0.960) by reference to the payment (£1,600). Counsel for the Pensioner Member and the Active Member dispute this. They contend that the benefit (£1,536 pa) is computed (x 8% (i.e. £1,600) x 0.960=) by reference to the salary of the member (£20,000). In a sense they are all right!

Extracts from Aon v KPMG judgement – Court of Appeal

Lord Justice Jonathan Parker

11 The Scheme provides for contributions to be made by active members and participating employers. These contributions secure for members of the Scheme an annual pension on retirement the amount of which is determined by a formula involving the application of multipliers figures contained in tables which form part of the Scheme. Application of the multipliers figures contained in the tables determines the amount of annual pension payable at the member's "Normal Pension Date" in respect of each £1 of contribution paid during specified periods. The multipliers figures are in turn based upon actuarial estimates of such factors as investment returns, price inflation and mortality. Thus the amount of a member's annual pension depends not only upon the contributions made by him and his employer towards that pension, but also upon the actuarial estimates which lie behind the multipliers figures contained in the tables.

…

43 There is no all-purpose statutory definition of the expression "average salary benefit" in either PSA 1993 or PA 1995, but PSA 1993 section 84 (basis of revaluation of benefits by the final salary method) contains, in subsection (4), a definition of that expression where it is used in that section. For that purpose the expression "average salary benefit" is there defined as meaning: … benefit the rate or amount of which is calculated by reference to the average salary of a member over the period of service on which the benefit is based.

44 Before the Vice-Chancellor it was common ground that, absent any other statutory definition of the expression "average salary benefit", the definition of that expression in PSA 1993 section 84(4) is applicable for present purposes. The contrary has not been argued on this appeal.

…

62 In the context of the expression "accrued right" in PA 1995 section 67(2) (see paragraph 49 above) our attention was drawn in the course of argument to similar expressions in clause 13 (power to buy out benefits) and clause 14 (power to transfer benefits to another scheme), as follows: 

· clause 13.1 contains a power for the Trustees to buy out benefits "accrued under the Scheme to and in respect of any Member"; 

· clause 13.2 provides that in exercising that power the trustee may secure benefits which are "the same as those accrued to or in respect of the Member under the Scheme"; 

· clause 13.8 refers to "the benefits accrued to and in respect of [a Member] under the Scheme"; 

· clause 13.11.1 refer to the benefits which have accrued to or in respect of [the Member] under the Scheme"; 

· clause 13.12 refers to "the benefits accrued" to any person on the death of a member of the Scheme; 

· clause 14.1 refers to "the benefits accrued under the Scheme"; 

· clauses 14.6.1 and 14.15 contain similar references (as does Rule 17.9, referred to below); and 

· clause 14.8, which is concerned
·  with transfer payments, provides as follows (so far as material): 

"… the amount of any transfer payment to be made pursuant to this Clause shall be the amount which the Trustees determine to be equal to the value of the Member's interest in the Fund at the time of transfer, being not less than the cash equivalent … of the benefits accrued to and in respect of the Member under the Scheme."

…

68  I turn next to the Rules. Section II of the Rules (comprising rules 5 and 6) deals with contributions. Rule 5 deals with members' contributions. It provides for compulsory contributions equal to a specified percentage of a member's salary (but with a power for the member in certain circumstances to elect to pay an increased percentage). Rule 6 deals with employer's contributions. In essence, it obliges the employer to pay contributions equal to a specified percentage of a member's salary, such percentage varying according to the age of the member and according to whether he has elected to pay increased contributions.

77 Appended to the Rules are the actuarial tables mentioned earlier. There are nine of them, each relating to different contribution periods. Table 1 relates to contributions made in respect of periods prior to 30 September 1954, table 2 to contributions made in respect of periods between 1 October 1954 and 30 September 1964, and so on. Each table is described in its heading as "showing the amount of pension secured by a contribution of £1 during the year at the end of which the Member attained the next birthday shown".

…

87 In paragraph 55 of his judgment the Vice-Chancellor concluded that the reason for the exclusion of "average salary benefits" from the definition of "money purchase benefits" in PSA 1993 section 181 was that whilst in an average earnings related scheme it was necessary to have resort to both earnings and contributions in ascertaining or defining the resulting benefit, that benefit was ultimately defined by reference to average earnings, not contributions, and as such was not to be regarded as a "money purchase benefit". He continued (in paragraph 56 of his judgment):

56 I conclude that this element of the pension benefit is calculated by reference to the average salary of a member over the period of service on which the benefit is based. The requirement for an annual calculation and a percentage contribution based on the earnings in that year gives rise to a measure or yardstick based on average salary. The application each year of a different factor to the contribution provides for weighting that average. The resulting benefit is ultimately calculated by reference to average earnings not payments. As such it cannot be a money purchase benefit. It follows that for this reason alone the scheme is not a money purchase scheme.

88 The Vice-Chancellor then turned to the calculation required by Rule 7.2(2) where bonuses have been declared, saying this (in paragraph 57):

57 The other element of the pension benefit which enters into the calculation required by Rule 7(2) is any bonus declared in accordance with clause 8.4. This benefit is both contingent and discretionary. It is contingent on there being a surplus revealed by the actuarial valuation, the consent of the Principal Employer and favourable advice to the trustees from the actuary. Even then the right of the member depends on the exercise by the trustees of the discretion given to them by clause 8.4. Such a benefit need not be calculated by reference to payments made by or in respect of the member at all. For example an increase in benefit of 5% in the year to which my example (paragraph 14 above) relates is an increase to the amount of the prospective benefit. No doubt in deciding how large an increase to award the trustees would consider the size of the surplus but that would not give rise to the calculation of the benefit by reference to the surplus. Further, the proportion of the surplus attributable to the bonus credited to a member would not necessarily have arisen from that member's contributions. An example given by Counsel for the Pensioner Member illustrates this. Take two members of the same age who each retired at 65 with a pension of £4,000 per annum. Their contribution record may be very different, one may have served at a relatively modest level but for longer than the other, yet both will receive the same bonus.

…

106 As to question 3, Mr Sumption submits that there is a fundamental difference between a scheme which provides for defined benefits in an amount which represents an entitlement, coupled with a discretion to reduce that entitlement, and a scheme which provides for no entitlement to anything more than what the fund will buy. He submits that the Scheme falls within the latter category, since under the Scheme there is no entitlement to a pension calculated without reference to clauses 8.4 and 8.5.

132 Reverting to clauses 8.4 and 8.5, Mr Green submits that these clauses cannot sensibly be read as mere timing provisions designed to enable the Trustee to maintain an equilibrium as between assets and liabilities. As to clause 8.4, he points out that it confers a mere power, the exercise of which requires KPMG's consent. There is, he points out, no obligation on the Trustee to exercise the power, and in any event KPMG could veto any exercise of it. Thus, the Trustee could, if it saw fit, decline to declare a bonus on the ground that it was desirable to maintain a surplus in the Scheme as a reserve against future contingencies (including contingencies having nothing whatever to do with investment returns); moreover, KPMG could, if it saw fit, veto the declaration of a bonus for the same reason. He points out that clause 8.4 enables the Trustee to reduce the contributions to be made by a member, whilst maintaining the level of benefits, thereby demonstrating that benefits are not linked to contributions. He further points out that under clause 8.4 (as in the ease of clause 8.5) the Trustee may treat members differently. This, he submits, is a further demonstration of the fact that increases in benefit have nothing at all to do with investment returns and everything to do with the fact that some cases may be more deserving of an increased benefit than others.

133 As to the absence of a "balance of cost" obligation in the Scheme, Mr Green submits that whilst most defined benefit schemes include such an obligation, not all do. He submits that the effect of rules 5 and 6 is to share the cost of the benefits as between employer and employee, in the proportions specified.

…

151 The key to answering question 3 lies, in my judgment, in the relationship between contributions and benefits, as that relationship emerges from a consideration of the Scheme as a whole, properly construed. So, faced with such a plethora of argument and counter-argument, I think it helpful to start at the beginning and remind myself of the salient features of the Scheme in that respect.

152 First, contributions. The basic position in relation to contributions is straightforward. Contributions are governed by rule 5 (members' contributions) and rule 6 (employer's contributions). These rules provide for compulsory annual contributions of amounts equal to a specified percentage of a member's annual salary in each year of his pensionable employment (see the definition of "Salary" in 3DR clause 1, quoted in paragraph 58 above), the specified percentages being referable to the member's age. Clause 8.4 gives the Trustee power (with the consent of the principal employer and after taking the actuary's advice) to reduce contributions if (but only if) an actuarial valuation or an interim review reveals that the Scheme is in surplus.

…

156 The first stage in the calculation of the standard pension, as prescribed by rule 7.2(1), is to find the total amount of contributions (including employer's contributions) made in respect of each contribution period (a contribution period is a year to 31 March) and to apply to that total the appropriate multiplier as determined by the tables. The tables themselves are designed to show the amount of pension "secured by" (which must connote "attributable to") a contribution of £1 in respect of each successive year of the member's life until age 65. Different multipliers are given for males and females. Moreover, it is common ground that the multipliers are (at least in part) the product of actuarial assessments of factors such as future investment return, inflation and mortality. Thus the quantification of the standard pension depends in part upon actuarial assessments of future anticipated trends.

157 The second stage in the calculation process, as prescribed by rule 7.2(2), is to adjust the totals resulting from the first stage of the process by adding any bonuses declared pursuant to clause 8.4 or (as the case may be) deducting from them any reduction made pursuant to clause 8.5.

…

158 The third and final stage of the calculation process, as prescribed by rule 7.2(3), is to aggregate the totals (adjusted pursuant to rule 7.2(2), as the case may be). The result of that aggregation represents the amount of the member's standard pension as at the date of the calculation.

…

160 As noted earlier, Mr Sumption's basic submission on question 3 is that the calculation process prescribed by rule 7 is a single process, of which the intermediate "adjustment" stage (as per rule 7.2(2)) is an integral part. From that premise, he submits that a member's only accrued right or entitlement, so far as his pension is concerned, is to the final figure which results from that entire process: that is to say, to a figure which has been adjusted to take account of any increase or reduction in benefit resulting from an exercise of the powers in clause 8.4 or clause 8.5.
161 I have already considered the nature of the power in clause 8.4 to reduce contributions where an actuarial valuation or interim review reveals a surplus. Also included in clause 8.4, however, is the power to increase benefits by declaring bonuses where an actuarial valuation reveals a surplus? It is this aspect of the clause 8.4 power which is relevant in the present context. The powers to adjust benefits in clauses 8.4 and 8.5 respectively are complementary in that each enables (but does not oblige) the Trustee to make appropriate adjustments to the level of benefits in the light of actuarial valuations revealing a surplus or a deficit, as the case may be. Moreover, as in the case of the clause 8.4 power to reduce contributions, there is no prescribed time limit within which the Trustee has to decide how (if at all) to exercise such powers.

…

163 So I conclude that, on the true construction of clause 8.4 and 8.5, the existence of a surplus or a deficit (as the case may be) does no more than set the scene for the possible exercise of the powers of adjustment of benefits conferred by those clauses. The relevant power may not be exercised at all; or it may be exercised in a way which leaves some part of the surplus or deficit still in existence. There is, therefore, no question of any automatic adjustment of benefits following an actuarial valuation which reveals the existence of a surplus or a deficit; still less of an adjustment which will have the effect of extinguishing the entirety of that surplus or deficit.

164 There is also the time factor to be considered. Even if the Trustee, with the employer's consent and acting on actuarial advice, decides to exercise the appropriate power of adjustment (according to whether the actuarial valuation has revealed a surplus or a deficit) there will inevitably be an interval of time (which may be substantial) between the date when the surplus or deficit first arose and the date when the power is exercised. Yet during that time rights will inevitably have accrued under the Scheme and benefits will inevitably have been paid out, notwithstanding the existence (by definition) of a continuing mismatch between assets and liabilities. Moreover, the effect of any adjustment of benefits (whether upwards or downwards) will usually take effect over time, by gradually eroding the surplus or deficit. Thus even in a situation where the adjustment is designed entirely to extinguish the surplus of deficit, the mismatch between assets and liabilities may continue for a substantial period of time after the adjustment has been made.

165 In the light of the above analysis, I conclude that Mr Sumption's basic submission must be rejected. So far as the clause 8.4 power to increase benefits is concerned, the declaration of a bonus will give the member the right to an increased pension. But it does not follow that the member has no right to a pension under rule 7 until the Trustee has considered whether or not to exercise that power (and, it may be, decided not to exercise it, or to exercise it not by declaring a bonus but by reducing contributions). The same consideration applies, in my judgment, to the clause 8.5 power. In my judgment it does not follow from the existence of that power that a member has no right to a pension under rule 7 until the Trustee has taken a decision as to whether the power should be exercised, and if so how.

166 The correct analysis in law, in my judgment, is that on the true construction of the Scheme a member has an accrued right to a pension under rule 7 in the (unadjusted) amount calculated by aggregating the total amounts referred to in rule 7.2(1), but subject to any adjustments made under clause 8.4 or clause 8.5. I therefore reject the notion that that calculation produces only a "provisional" sum (to quote Mr Sumption). In my judgment, to read the Scheme in that way is to attempt to force a square peg into a round hole.
…

175 In paragraph 56 of his judgment (quoted in paragraph 87 above) the Vice-Chancellor concluded that the standard pension benefit is an "average salary benefit", since it is "calculated by reference to the average salary of a member over the period of service on which the pension is based". I respectfully agree with that conclusion. As Mr Green demonstrated in argument, the effect of the application of the tables in carrying out the first stage of the calculation process prescribed by rule 7.2 is that the pension benefit is based upon the average salary of the member throughout his period of pensionable employment.

176 I would for my part reach the same conclusion in relation to bonuses, at least to the extent that they are expressed (as up to now they have been) in terms of a percentage of the accrued pension. In my judgment, just as the accrued pension is based (in effect) on the member's average salary throughout his pensionable employment, so also is a bonus which takes the form of a percentage of the accrued pension.

Houldsworth v Bridge Trustees [2011] UKSC 42

Scheme provisions

	VIP benefits and methods of providing annuities

12 Schedule Four to the 1998 deed contains the rules relating to the final salary benefits and (in paras 2.2, 3.2, 3.3 and 8) VIP benefits. A member could choose what VIP Contribution to pay, within various limits, and in respect of each contributing member the Company undertook to make payments called VIP Match. These started at 50% of VIP Contributions for a member with less than two years' service, rising by stages to 100% (that is, a full match) after nine years' service. The member could make a choice as to the investment of his VIP Contributions and VIP Match (together 'VIP total contributions'). In practice, the choice was between investment in an account with the Yorkshire Building Society or one of two funds managed by Standard Life. At 5 April 2003 the total funds held in these two forms of investment was about £20.8m (part held as VIP total contributions, and part as MoneyMatch funds, as explained below).

13 Para 8 of Schedule Four provided for benefits in respect of VIP total contributions. This paragraph seems to have been quite extensively amended after 1998 and the manuscript notes of the amendments are far from clear. But neither side based any submissions on para 8. It is common ground that the primary benefit to which VIP total contributions were applicable was a pension, which involved the conversion (one way or another) of VIP total contributions (measured by a sum of money) into a life annuity. Here it is necessary to make an excursus into the part that life assurance companies play in the provision of annuities for pensioners under occupational pension schemes.

…

MoneyMatch benefits

17 The rules as to MoneyMatch benefits are set out in Schedule Three to the 1998 deed. Under rule 1 members prospectively entitled to these benefits (that is what the deputy judge called Option 1 and Option 2 members, together with new entrants after the 1992 reorganisation) paid contributions at the rate of 3% of contribution earnings. They could also opt to pay MoneyMatch Plus contributions and further supplementary contributions, within specified limits. Under rule 2 the Company made contributions (called MoneyMatch Credits and MoneyMatch Plus Credits) equal to each member's MoneyMatch and MoneyMatch Plus (but not supplementary) contributions. There were some special transitional arrangements which it is unnecessary to go into.

18 Rule 3 dealt with the investment of total contributions. The total contributions were to be credited to a Guaranteed Interest Fund ('GIF') with the possible exception of (i) a member's MoneyMatch Plus contributions (ii) a member's supplementary contributions and (iii) the Company's MoneyMatch Plus contributions in excess of 2% of plan earnings (under the definitions in Schedule One plan earnings are defined in similar but not identical terms to contribution earnings; neither side took any point on this). These three items could be invested, at the Member's option, in the investment funds mentioned in para 12 above.

19 The GIF was defined in Schedule One as 'the notional investment fund established by the Trustee for the purpose of MoneyMatch.' It was notional in the sense that it was not a separate appropriated fund. It was a part, ascertainable only as a matter of accounting, of the general fund held by the Trustee for the purposes of both Core (that is, final salary) benefits and MoneyMatch benefits. The investment funds mentioned in para 12 above were separate appropriated funds, held for the purposes of MoneyMatch Plus and supplementary contributions (together with VIP total contributions as already explained). Rule 3.1.1(a) and (b) specified which contributions were to be credited to the GIF. Rule 3.1.1(c) must be set out at length as it is crucial to the appellant's case that MoneyMatch benefits were not money purchase benefits, because (it is argued) the investment return on MoneyMatch contributions is not directly related to those contributions. It provides as follows:

(a)At the Commencement of each Plan Year, the Trustee shall declare a rate of interest on the Guaranteed Interest Fund which shall be applicable to the Plan Year stated. The rate of interest declared shall be 1% less than the rate of interest available from the building society nominated for this purpose by the Trustee on its additional voluntary contribution accounts under company-sponsored approved arrangements for which the nominated building society is responsible for the maintenance of individual account balances. The rate of interest available is that rate at the 31 March immediately preceding the Plan Year to which the said rate is to apply. 

(b)At each Plan Year end commencing with the Plan Year ending on 5th April 1995 the Trustee shall make (or cause to be made) a comparison of: -

(i)the average rate of investment return on the Fund (but excluding for the purposes only of the present comparison such parts of the Fund as are attributable to the Investment Funds) applicable to the three preceding calendar years

(ii)the average interest rate declared for the Guaranteed Interest Fund during the last of the three calendar years in (i) above calculated as one-quarter of the interest rate that applied at the start of that calendar year and three-quarters of the interest rate that applied at the end of the calendar year.

(c)Where the comparison reveals a rate of return under (b)(i) above which is greater than the return under (b)(ii) above then the Trustee shall declare a bonus percentage. The bonus percentage shall be 50% of the excess of (i) over (ii) subject to such bonus not exceeding 4%.

20 Rule 4 set out the benefits to be provided in respect of a member's MoneyMatch interest on his or her retirement, early leaving, or death. Counsel did not make any submissions based on the details of these provisions, but it is worth noting that rule 4.1.3 referred to pension increases in accordance with Rule 5 in the general rules set out in Schedule Two. Rule 5.2.2 provided that 'Revaluation Requirements' (defined in Schedule One by reference to the statutory code) should apply to deferred pensions in excess of GMP, and stated:

In particular, any money purchase benefits (as defined in section 181((1) of [PA 1995]) shall be calculated in accordance with the investment yield and any bonuses arising from the relevant payments during the period [until state pensionable age], subject to the Revaluation Requirements.

21 The general effect of the provisions in rule 3.1.1(c) is that the amount credited to a member in respect of his or her interest in the notional GIF would not necessarily, and indeed almost certainly would not in practice, precisely mirror the actual investment return on what was a mixed fund of fixed-interest government securities, equities, and cash and derivatives. Instead the member would get an annual return determined year by year by the Trustee by reference to building society rates (in the last accounting period before the dissolution date it was 3.12%) together with the prospect of a bonus equal to half the excess (if any) of the unweighted average annual investment return for the last three calendar years over the weighted average interest rate determined at the beginning and end of the year in question (but not exceeding 4%). In practice, this formula could be expected to provide a smoother but rather lower rate of return than the actual investment return (which might in some years be negative), comparable to the smoothing effect achieved by life offices on their long-term with-profits funds.


Extracts from Bridge Trustees v Yates
Sarah Asplin QC, Deputy Judge, High Court
118 I turn therefore, to whether they are calculable by reference to payments made by the member or in respect of him. I take into account the observations as to the general nature of defined benefit and money purchase schemes, made by Jonathan Parker LJ at paragraphs 30 to 32 of his judgment in the KPMG case, in the following form:

30 .. in a typical defined benefit scheme any mismatch from time to time between assets and liabilities is cured by adjusting the assets to match the liabilities: ie. by increasing or, as the case may be, decreasing the level of funding as appropriate in the light of the most recent actuarial valuation, in such a scheme, the level of benefits dictates the level of contribution.

31 Alternatively, an employer setting up an occupation pension scheme may decide to define the level of benefits by reference solely to the contributions made in respect of the member concerned, so that the benefit represents no more and no less than the product of the contributions. Such a scheme is commonly called a 'money purchase scheme.

32 Thus in a typical money purchase scheme there can, by definition, be no mismatch between assets and liabilities. Hence there is no need (indeed, no scope) for a 'balance of cost' obligation on the employer, since the level of contribution dictates the level of benefit and no 'balance of cost' can arise.

I also adopt the structure used by Jonathan Parker LJ in his judgment in the KPMG case, at paragraph 151, namely to consider the relationship between contributions and benefits in the Scheme.
128 Of course, in order to convert a Member's Interest or a VIP Interest into pension paid from the Scheme, it is necessary to apply actuarial factors to the 'pot' available. Mr Newman says that this is fatal to such benefits being money purchase benefits and relies upon paragraph 171 in the judgment of Jonathan Parker LJ in the KPMG case.

129 However, in my judgment, the rules of the Scheme are materially different from those under consideration in the KPMG case which was described by counsel as a CARE scheme, in the form often referred to as a 'building block' scheme. The actuarial factors in that case were an integral part of the calculation of the benefits provided under the scheme and could be described as defining the benefits provided. Jonathan Parker LJ described the tables at paragraph 156 of his judgment in the following way:

The tables were designed to show 'the amount of pension 'secured by' (which must connote 'attributable to' a contribution of £1 in respect of each successive year of the member's life until age 65

130 It was accepted that the structure of that scheme, (the KPMG Scheme), was vastly different from the one under consideration here. In the KPMG scheme, standard benefits were calculated by multiplying total contributions for each period, paid at a specified rate, by a figure set out in a table. The multiplier was the product of actuarial assessment of factors such as future investment returns, inflation and mortality. Thereafter, bonuses were added according to a formula, if there was a surplus on the fund as a whole and the sum was decreased if a deficit was revealed.

131 To put the matter another way, the contributions secured for the member, an annual pension, the amount of which was determined by the application of multipliers which were based upon actuarial factors. Thus, pension payable for each year of membership was defined by application of the multipliers and therefore, the actuarial assumptions, to the contributions.

132 The Scheme, however, does not include provisions of this type by which the extent of the benefit to be provided in respect of each year in which contributions were made could be determined. In the case of the Scheme, the 'pot' whether it be the Member's Interest or VIP Interest, remains just that until it has to be applied in the provision of such benefits as the Member selects. Only at the stage at which a pension is selected, are actuarial factors used purely as a means of conversion from 'pot' to pension. The actuarial factors did not define the benefit in the way that the tables in the KPMG case did but were merely a tool to effect their conversion.

133 In this regard, it is also relevant in my judgment, that the reference to conversion factors to which I was referred, which appeared in the 1992 version of a guide for members, expressly stated that the terms offered for the conversion, 'will vary from time to time to reflect market conditions' and were only provided to give members an idea of current rates. This is altogether different from the exercise being undertaken in the KPMG case in order to determine the amount of benefit to which a member was entitled in any year, depending upon his age, gender and other factors. In the Scheme, the factors applied were subject to variation dependant upon current market rates, but as Mr Orton states in his second witness statement, were intended to provide the Member with a better deal than if an annuity were purchased which would include the inevitable profit margin for the provider.

134 Therefore, I consider that the KMPG case can be distinguished from the circumstances under consideration here. Accordingly, I reject Mr Newman's submission that the application of actuarial factors is inevitably fatal to the contention that the benefits arising from the Member's Interest and/or the VIP Interest are money purchase benefits.

135 …

136 Equally, I reject Mr Newman's assertion that the manner in which the investment returns are calculated under the notional Guaranteed Interest Fund means that the benefits arising from the Member's Interest cannot be calculated 'only' by reference to the contributions and therefore, satisfy the construction placed upon the expression by Jonathan Parker LJ in paragraph 171 of his judgment in the KPMG case.

137 Despite the fact that the final rate of return to be applied to the Member's Interest is arrived at by the addition of a bonus percentage to the initial conservatively declared rate, in my judgment, it is merely a rate of return nevertheless. The mechanism by which the rate is arrived at is just that. The fact that one is required to have regard to returns on other funds over a number of years in order to determine the percentage to be applied is merely a product of the fact that the investment is only notional in the first place. In my judgment, its application does not prevent the benefits from being a direct product of the contributions.

138 Furthermore, the application of the bonus percentage in order to arrive at the investment return for the Guaranteed Interest Fund, envisaged in rule 3.1.1 (c)(c) of Schedule 3, can be distinguished from the bonus regime under consideration in the KPMG case. In that case, if an actuarial valuation relating to the assets and liabilities of the entire scheme, revealed a surplus, the trustees had power to reduce contributions or increase benefits by the declaration of bonuses. In my judgment this is entirely different from the arrival at a percentage investment return on a notional fund by reference to the performance of a variety of investments.

Extracts from Houldsworth v Bridge Trustees judgement

Lord Justice Mummery for the majority Court of Appeal judges 

69 The first stage was to find the total amount of contributions, including the employer's contribution, made in respect of each contribution period, and to apply to that total the appropriate multiplier as determined by the tables. It was common ground that the multipliers were in part the product of actuarial assessments of factors, such as future investment return, inflation and mortality.

...Thus the quantification of the standard pension depends in part upon actuarial assessments of future anticipated trends. (paragraph 156 of KPMG)

…

80 The deputy judge distinguished KPMG from this case on the basis that the rules of the Scheme are materially different from the scheme rules in KPMG. In that case the 'actuarial factors were an integral part of the calculation of the benefits provided under the scheme and could be described as defining the benefits provided...' (paragraph 129 of the judgment below). She rejected the contention that the application of actuarial factors to the available pot in converting the members' interest into pension was fatal to the benefits being MP benefits.

81The structure of the KPMG scheme was, she said, accepted to be 'vastly different' from the Scheme here. As mentioned earlier, in KPMG the standard benefits under the scheme were calculated by multiplying total contributions for each period, paid at a specified rate, by a figure set out in a table. The multiplier was the product of actuarial assessment of factors, such as future investment returns, inflation and mortality. Bonuses were added according to a formula, if there was a surplus on the fund as a whole.

82 The Scheme here does not include provisions by which the extent of the benefits to be provided, in respect of each year in which contributions were made, could be determined. Instead there is a 'pot' (i.e. of the Member's Interest or the VIP interest under the Scheme as explained below), which remains just that until it has to be applied in the provision of such benefits as the member selects. Only at the stage at which pension is selected are actuarial factors used and then purely as a means of conversion from 'pot' to pension. The actuarial factors do not define the benefit in the way that the tables in KPMG did. In this case actuarial factors are only a tool to effect the conversion into pension of the contribution payments in the pot.

…

87 In the Scheme here the rules do not provide, by reference to any express formula or to actuarial factors, for the definition of the benefits to be paid: the rules only define the contribution and the composition of the pot, which is to be converted into benefits. The members' contributions are paid into it and the members' benefits are purchased with it.

88 Secondly, issues have arisen in this case which did not arise and were not dealt with at all in KPMG: namely, the effects of the use of internal annuitisation, of the presence of guaranteed notional returns on the MP benefit pots and of GMP and underpin benefits. The court must be cautious in taking general statements from one case, and applying them, in another case and in a different context, to answer questions that never arose for decision in the case cited.

89 Thirdly, in determining the nature of the relationship between contributions and benefits, it is necessary to consider the Scheme as a whole and to construe it, rather than to single out particular features as determinative of that relationship. On that approach we are unable to accept the Department's submission that KPMG decided that, on the statutory definition of an MP benefit, there could never be a mismatch between MP benefits and scheme assets. That is an unjustified gloss on the statutory definition. That gloss was not placed on it in KPMG. The reference to 'mismatch' in that judgment was by way a generalisation about the features of a 'typical' MP scheme.

90 Fourthly, we are also unable to accept that a benefit is precluded from being an MP benefit simply because an actuarial factor is applied at any stage of the calculation, or because the MP benefit pot is increased by reference to a guaranteed or notional return, as with a guaranteed interest fund. There is force in the comment that there would be no MP benefits at all if the introduction of an annuity rate to convert the capital value of the Member's MP pot into a pension income for the member prevented that benefit from qualifying as an MP benefit. In every case an annuity rate has to be applied, either by an insurance company in the case of the external provision of an annuity, or by the Trustee in the case of internal annuitisation. The important point in such cases is that the pension benefit is related to the size of the member's interest or account in the relevant Scheme fund.

91 We have had to deal with KPMG at considerable length, because it is central to the Department's and the pensioner's main arguments on the appeal about the characteristics of MP benefits. In our judgment, KPMG did not decide that, as a matter of law, the statutory definition of MP benefits requires that there must never be a mismatch between the members' benefits and the payments made by or in respect of the members; or that there must never be a deficit; or that the members' benefits must always be an actual or direct product of such payments and can never be a notional return; or that the presence of actuarial factors in the conversion of members' benefits from pot to pension is fatal to them being MP benefits. No hard and fast rules of that legislative kind either appear in the statutory definition itself or have been inserted or read into it by KPMG.

…

152 In the case of the Scheme here, however, the members have their own interests or notional accounts in MoneyMatch and VIP pots. Annuity tables based on actuarial calculations are applied only at the final stage of converting the pot into the purchase of benefits on retirement. The pension benefits are not defined by reference to actuarial calculations any more than they are defined by reference to the final or average salary of the member, or some other formula. They are calculated by reference to the amount in the member's notional fund, interest or account in the pot of contribution payments. We dismiss the appeal on Issue III.

Extracts from Houldsworth v Bridge Trustees judgement

Lord Justice Walker for the majority Supreme Court judges 

19 The GIF was defined in Schedule One as 'the notional investment fund established by the Trustee for the purpose of MoneyMatch.' It was notional in the sense that it was not a separate appropriated fund. It was a part, ascertainable only as a matter of accounting, of the general fund held by the Trustee for the purposes of both Core (that is, final salary) benefits and MoneyMatch benefits. The investment funds mentioned in para 12 above were separate appropriated funds, held for the purposes of MoneyMatch Plus and supplementary contributions (together with VIP total contributions as already explained). Rule 3.1.1(a) and (b) specified which contributions were to be credited to the GIF. Rule 3.1.1(c) must be set out at length as it is crucial to the appellant's case that MoneyMatch benefits were not money purchase benefits, because (it is argued) the investment return on MoneyMatch contributions is not directly related to those contributions. It provides as follows: 

(a)At the Commencement of each Plan Year, the Trustee shall declare a rate of interest on the Guaranteed Interest Fund which shall be applicable to the Plan Year stated. The rate of interest declared shall be 1% less than the rate of interest available from the building society nominated for this purpose by the Trustee on its additional voluntary contribution accounts under company-sponsored approved arrangements for which the nominated building society is responsible for the maintenance of individual account balances. The rate of interest available is that rate at the 31 March immediately preceding the Plan Year to which the said rate is to apply.

(b)At each Plan Year end commencing with the Plan Year ending on 5th April 1995 the Trustee shall make (or cause to be made) a comparison of: -

(i)the average rate of investment return on the Fund (but excluding for the purposes only of the present comparison such parts of the Fund as are attributable to the Investment Funds) applicable to the three preceding calendar years

(ii)the average interest rate declared for the Guaranteed Interest Fund during the last of the three calendar years in (i) above calculated as one-quarter of the interest rate that applied at the start of that calendar year and three-quarters of the interest rate that applied at the end of the calendar year.

(c)Where the comparison reveals a rate of return under (b)(i) above which is greater than the return under (b)(ii) above then the Trustee shall declare a bonus percentage. The bonus percentage shall be 50% of the excess of (i) over (ii) subject to such bonus not exceeding 4%. 
…
21 The general effect of the provisions in rule 3.1.1(c) is that the amount credited to a member in respect of his or her interest in the notional GIF would not necessarily, and indeed almost certainly would not in practice, precisely mirror the actual investment return on what was a mixed fund of fixed-interest government securities, equities, and cash and derivatives. Instead the member would get an annual return determined year by year by the Trustee by reference to building society rates (in the last accounting period before the dissolution date it was 3.12%) together with the prospect of a bonus equal to half the excess (if any) of the unweighted average annual investment return for the last three calendar years over the weighted average interest rate determined at the beginning and end of the year in question (but not exceeding 4%). In practice, this formula could be expected to provide a smoother but rather lower rate of return than the actual investment return (which might in some years be negative), comparable to the smoothing effect achieved by life offices on their long-term with-profits funds.

…

44 It will be observed that these provisions are not strictly mandatory. They confer fiduciary powers, to the exercise of which KPMG had to consent. The alteration in contributions or benefits under clause 8.4 did not have to be carried out in any particular way (though no doubt a general duty of fairness was implicit), and clause 8.5 was similarly unspecific as to how continued solvency was to be maintained. Moreover (by clause 8.2 and 8.3) only the statutory triennial valuation was mandatory, and it was for the trustees to decide (with KPMG's consent) whether to obtain more frequent actuarial valuations or interim actuarial reviews. The operations of the provisions of clause 8.4 and 8.5 ('the clause 8 powers') was therefore by no means automatic or rigidly linked to changes in investment returns (as opposed to life expectancy).

…

48 The Vice-Chancellor reached his conclusion on the third question on two alternative grounds, one particular and one general. The particular ground was the exclusion of 'average salary benefits' from the statutory definition of money purchase benefits. The Vice-Chancellor explained (paras 52 to 55) that average salary benefits, whatever particular mechanism is used to compute them, are likely to have elements of both defined contribution and defined benefit, and that the last seven words of the statutory definition are in the nature of a tie-break (para 55):

An average earnings-related scheme is likely to have resort to both earnings and contributions/payments in the ascertainment or definition of the benefit. It is necessary to do so in order to take account of both the level of earnings going to make up the average and the time when they arose. This, in my view, is the explanation for the exclusion of average salary benefits at the conclusion of the definition of 'money purchase benefit'.

That explanation is illuminating but not directly relevant to this appeal.

…

56 The deputy judge had to decide several issues. On the money purchase issue she distinguished KPMG as a 'building block' scheme in which actuarial factors were an integral part of the calculation process. She said in relation to the GIF mechanism (para 137):

Despite the fact that the final rate of return to be applied to the Member's Interest is arrived at by the addition of a bonus percentage to the initial conservatively declared rate, in my judgment, it is merely a rate of return nevertheless. The mechanism by which the rate is arrived at is just that.

She considered that to distinguish between the internal and external provision of annuities would produce anomalies. The Court of Appeal rightly paid generous tribute to her judgment.

…

61 I will set out the fourth point in the Court's own words (para 90):

... we are also unable to accept that a benefit is precluded from being an MP benefit simply because an actuarial factor is applied at any stage of the calculation, or because the MP benefit pot is increased by reference to a guaranteed or notional return, as with a guaranteed interest fund. There is force in the comment that there would be no MP benefits at all if the introduction of an annuity rate to convert the capital value of the member's MP pot into a pension income for the member prevented that benefit from qualifying as an MP benefit. In every case an annuity rate has to be applied, either by an insurance company in the case of the external provision of an annuity, or by the Trustee in the case of internal annuitisation. The important point in such cases is that the pension benefit is related to the size of the member's interest or account in the relevant Scheme fund.

62 The Court of Appeal concluded that the approach taken by counsel for the Secretary of State and the pensioner was over-analytical and too literal in its treatment of KPMG. It considered (para 92):

The question in each case is to ask whether, having regard to the combination of all the features of the scheme in question, the rate or amount of the benefit in question can be sensibly and reasonably said to be calculated by reference to the payments by or in respect of the members. That could not be said in the case of KPMG. As explained below, it can be said here in relation to the calculation of the Member's Interest and the VIP Interest, notwithstanding the particular features on which the Department and the pensioner rely for their objections to the members' benefits being MP benefits.

63 Following that approach, the Court of Appeal thought it wrong to read into the statutory definition a requirement that money purchase benefits (para 144):

. . . must be the 'direct' and 'actual' products of the payments in order to be MP benefits. Those words are not in the definition. It is true that they were used in KPMG, but that was in the context of a very different scheme. In that case the liabilities to members turned on the application of tabulated multipliers to contributions. That calculation was a break in the link between the benefits and returns on invested contribution payments to that scheme.

By contrast the use (in the GIF mechanism) of notional returns on the invested contributions did not break the link. The benefits were still calculated 'by reference to' contributions (para 145).

…

67 It may be best to start by dealing with three points which can to my mind be disposed of fairly quickly. First, KPMG was rightly decided. The use of the actuarial formulae and the width of the clause 8 powers (and the uncertainty as to those powers being exercised either at all, or in any particular way) produced what was on any view too wide a discontinuity between the quantum of a member's total contributions (and the return on them), on the one hand, and the benefits to which the member would eventually become entitled, on the other hand. This conclusion is amply confirmed by (rather than being a consequence of) the deficit of over £70m which had appeared in the closed fund by 2002.

68 Secondly, however, some of the reasoning in the Court of Appeal's decision in KPMG (and in particular, para 171, quoted in para 55(5) above) is open to question: this is considered further below. I consider that the Vice-Chancellor was correct in what he said (para 48 above) about the exception from the statutory definition of average salary benefits.

…

70 In the discussion of whether the critical words of the definition should be construed strictly (Jonathan Parker LJ's approach, [2006] 1 WLR 97, para 172) or in terms of what can sensibly and reasonably be regarded as within the words (Mummery LJ's approach, para 92) little attention has been paid to the question of the inclusion within the definition of the investment return (in the sense indicated in para 50 above) on a member's total contributions. The only relevant statutory reference that I have found is in the context of revaluation of deferred benefits, where there is a reference to 'the investment yield and any bonuses arising from payments' (PSA 1993, Schedule 3, para 5(1), set out in para 25 above). Section 87 of PA 1995 and regulations made under it require pension scheme trustees or managers to keep detailed records of contributions to money purchase schemes, but those requirements do not appear to cover the investment return on the contributions.

71 The fact is, however, that the statutory definition in section 181(1) of PSA 1993 makes no reference to investment return. Still less is there anything in the statutory definition requiring meticulous investigation as to the actual investment return earned over the years by every contribution made in respect of a member. A scheme which provided for a 'pot' (to my mind an unhelpful term, since it suggests an appropriated mini-fund) of a member's total contributions together with annual interest thereon at (say) 3% compounded annually would be just as much 'calculated by reference to . . . payments' as one which took account of the exact investment return on investments actually or notionally representing the payments. Arguably it would fit better with the statutory definition. It is also worth noting that a scheme which provided for annual interest at the rate of (say) 8% per annum compounded annually would be likely, in the first decade of this century, to have encountered grave solvency problems, although it would seem to fall squarely within the statutory definition.

72 I do therefore respectfully differ from the key conclusion reached by Jonathan Parker LJ in para 171 of his judgment in KPMG [2006] 1 WLR 97, that ''calculated by reference to' means . . . 'calculated only by reference to', in the sense that the benefit in question must be the direct product of the contributions.' This interpretation involves reading in the word 'only', which Parliament did not use (whereas it did use 'solely' in the definition of 'flat rate benefit' set out in para 25 above). The altered phrase is then explained ('in the sense that') by reference to the contributions' 'direct product' though the statutory definition makes no express reference to investment return.

73 It follows that the deputy judge (see para 56 above) and the Court of Appeal (see para 63 above) were right, in my judgment, to conclude that the GIF mechanism did not unhitch a member's eventual benefits from that member's total contributions. They provided for a yield of guaranteed interest at a modest rate fixed by an objective test, together with the prospect of further bonuses at a modest rate, fixed, again, by an objective test under which the trustees had no discretion. All that is in striking contrast to the much looser terms of the clause 8 powers in KPMG.

74 In the Court of Appeal in KPMG [2006] 1 WLR 97, Jonathan Parker LJ was impressed by the submission of counsel for the representative pensioner (para 148) that with a money purchase scheme there is no need for an actuary. That proposition is entirely correct in the sense that under Regulation 3(2) of the Occupational Pension Schemes (Scheme Administration) Regulations 1996 (SI 1996/1715), it is not obligatory to appoint a scheme actuary for a money purchase scheme. That provision (to which we were not, I think, referred) is consistent with the view that under a money purchase scheme (if not by definition) there should be no mismatch of payments and liabilities. But a statutory instrument made in 1996 cannot affect the construction of a definition in PSA 1993. Moreover, as I have just illustrated, the choice of an over-optimistic fixed rate of return can lead to solvency problems, as Equitable Life discovered in another context (see Equitable Life Assurance Society v Hyman [2002] 1 AC 408).

75 There is no evidence before the Supreme Court that the Scheme's deficit is the result of the GIF mechanism. It seems more likely that it has arisen in respect of the final salary part of the Scheme, but the actuarial reports exhibited to Mr Orton's affidavit are not before the Court (with the exception of a report dated 20 March 2008 which is not, without explanation, of much assistance). This point may be relevant in connection with Regulation 13 of the Winding-Up Regulations, discussed further below.

76 In my judgment the deputy judge and the Court of Appeal were also correct in their conclusion that the provision of internal annuities (as opposed to the purchase of annuities from a life office) is not incompatible with money purchase benefits. As the deputy judge put it (para 135) the distinction would produce insupportable anomalies. As the Court of Appeal put it (para 152), annuity tables based on actuarial calculations are used only at the final stage, when the member retires and the amount earned by his or her defined contributions must be converted from a lump sum into an annuity. That is inescapable under either method of provision, in that actuarial tables will be used, on the advice of actuaries, either by the trustees or by the life office (with the latter building in a profit element).

…

80 That is not to say that the Secretary of State's intervention was unnecessary. Although this Court holds that equilibrium of assets and liabilities is not a requirement of the statutory definition of a money purchase scheme (and similarly for money purchase benefits), it is clear the Parliament has enacted primary legislation, and the Secretary of State has initiated secondary legislation, on that assumption. Nevertheless in all insured schemes, and in the great majority of self-administered schemes, that assumption is in practice justified. To the special cases on which counsel agreed (insolvency of a life office, or misappropriation of trust funds) there may have to be added the case of an over-optimistic guaranteed fixed rate of return on contributions, or the eventuality of unexpectedly high administration costs (the costs of all parties to litigation such as this are normally paid out of the trust fund, especially if the employer is insolvent, and can be a significant burden for a small scheme). The possibility of exceptional cases of that sort seems unlikely to amount to an infringement of Community obligations, or to necessitate primary legislation as a matter of urgency (although Regulation 13 of the winding-up regulations may need clarification). But those are matters for the Secretary of State and for Parliament.

Lord Mance (dissenting)

94  In the result, I am not persuaded that it is necessary or appropriate to read PSA 1993 (or subsequent legislation) as embracing within the concept of money purchase benefit, to some undefined and unclear extent, liabilities not matched with any specific asset held by the scheme. This applies as much to internal annuities granted by the scheme as to liabilities by way of guaranteed interest rates undertaken during the accrual of pension rights. Mr Nugee submitted that a distinction might if necessary, and in particular in the light of the points arising from ss.10(1), 28 and 102-108, be drawn between these two situations. I would be disinclined to draw such a distinction, when both involve exposure of the scheme to liabilities unmatched with any assets. My inclination would have been to allow the appeal on both questions identified in para 58 of Lord Walker's judgment.

� Luckin & Sheldrake originally participated in CAESS and the debt is certified against it. That firm merged with Bird & Partners in or around 1975 and became known as Bird Luckin & Sheldrake. It was incorporated as Bird Luckin Limited on 1 October 2005. The Applicant understands that the named partners as at 5 April 1978 were de facto employers of Luckin & Sheldrake/Bird Luckin & Sheldrake employees who were participating when CAESS closed.





� See Appendix, DWP Policy statement 27 July 2011


� See Appendix, Statutory provisions


� See Appendix, Bridge, High Court, paragraphs 118, 128-134, 136-139


�  See Appendix, KPMG, Court of Appeal, paragraphs 156 - 158


� See Appendix, CAESS Provisions, Trust Deed and Rules February 2006


� See Appendix, Bridge, Supreme Court, paragraph 44 





� See Appendix, Bridge, Supreme Court paragraphs 62 and 68.


� See Appendix, CAESS documentation


� See Appendix, CAESS documentation


� See Appendix, KPMG, Court of Appeal, paragraph 62


� See Appendix, CAESS documentation


� See Appendix, CAESS Provisions, Trust Deed March 1966


�  See Appendix, Bridge, Supreme Court, paragraph 74


� See Appendix, CAESS scheme provisions


� See Appendix, Bridge, Supreme Court paragraph 61


� See Appendix KPMG, Court of Appeal, paragraph 132


� See Appendix , Bridge, Supreme Court, paragraphs 70 and 71


� See Appendix, Bridge, Supreme Court, paragraph 19


�  See Appendix, Bridge, Supreme Court paragraphs 21, 67, 72 and 73


�  See Appendix, KPMG, Court of Appeal, paragraph 175


� See Appendix, statutory provisions


� See Appendix, Bridge, Supreme Court paragraph 62


� See Appendix, KPMG, Court of Appeal, paragraph 151


� See Appendix, Bridge, Supreme Court, paragraph 67


� See Appendix, KPMG, High Court paragraph 12, Court of Appeal, paragraphs 68, 152


� See Appendix, KPMG, Court of Appeal, paragraph 152


� See Appendix, KPMG fax


� See Appendix KPMG, Court of Appeal, paragraphs 11 and 77 


� See Appendix, KPMG, High Court, paragraph 53 and Court of Appeal, paragraph 175


� See Appendix, KPMG Court of Appeal, paragraph 156, and Bridge, Court of Appeal, paragraph 69


� See Appendix, KPMG Court of Appeal paragraph 163 and 164


� See Appendix, Bridge, Supreme Court, paragraph 67


� See Appendix, CAESS scheme provisions


� See Appendix, KPMG. Court of Appeal, paragraphs 156-158


� See Appendix, CAESS documentation


� See Appendix, CAESS documentation, Competitive Position and Bonus Prospects 30.9.1966


� See Appendix, KPMG, Court of Appeal, paragraph 156


� See Appendix, CAESS documentation


� See Appendix KPMG Court of Appeal, paragraphs, 161, 163


� See Appendix, Court of Appeal, KPMG, paragraphs 106, 160, 161, 163-166


� See Appendix, CAESS provisions Trust Deed and Rules February 2006,  rule 9 (A)(ii) and 9 (B) (v) 


�  See Appendix, CAESS documentation, reference is to the Consolidated Trust Deed and Rules 19 May 1987 but the February 2006 Conformed copy Trust Deed and Rules are the same


� via rule 18 of the Trust Deed March 1966 which is in effect the same as rule 10 of the current governing Trust Deed February 1996, see Appendix, CAESS documentation


� See Appendix, CAESS documentation


� See Appendix, KPMG, Court of Appeal, paragraph 88


� See Appendix, Bridge, Supreme Court, paragraph 19 


� See Appendix, CAESS booklet


� See Appendix, CAESS documentation


� See Appendix, Bridge, Supreme Court, paragraph 44


� See Appendix, KPMG, Court of Appeal, paragraph 133


� See Appendix, CAESS scheme provisions


� See paragraph 31 above: Respondents submission


� See Appendix, CAESS documentation


� See Appendix, Bridge, Supreme Court, paragraph 94.


� See Appendix, Bridge, Supreme Court, paragraph 67


� See Appendix, Bridge, Supreme Court, paragraph 67.


� Allowing for a factor of 10


� See Appendix, Bridge, Supreme Court, paragraph 75   


� In KPMG (see paragraphs 125, 131 and 148) 


� See Appendix, Bridge, Supreme Court, paragraph 63


� See Appendix Bridge, Supreme Court, paragraph 73


� See Appendix, Bridge, Court of Appeal, paragraph 152


� See Appendix, Bridge, Court of Appeal, paragraph 152


� See Appendix, Bridge, Court of Appeal, paragraph 87


� See Appendix, Bridge Court of Appeal paragraph 90 and Supreme Court paragraph 76


� See Appendix. Bridge, Court of Appeal, paragraphs 80-82


� See Appendix, CAESS documentation, Report of Actuary, 16 August 1962


� See Appendix, CAESS provisions


� See Appendix KPMG Court of Appeal, paragraphs, 43, 44 and 175


� See Appendix, Bridge, Supreme Court, paragraph 48 and 68


� See Appendix, KPMG, High Court, paragraph 53


� See Appendix, KPMG, Court of Appeal, paragraph 87


� See Appendix, Bridge, Supreme Court, paragraph 67








-1-
-28-

