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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Applicant
	Mr B Bassett

	Scheme
	BT Pension Scheme (the Scheme)

	Respondent
	British Telecommunications plc (BT)


Subject

Mr Bassett complains that BT, his former employer, has wrongly declined his application for enhanced Scheme benefits available on medical retirement.  He is particularly concerned about the way BT has handled his appeal not to medically retire him.
The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against BT because it correctly considered both Mr Bassett’s application and his subsequent appeal in light of the available medical evidence and there is no reason to consider its decision perverse. 

DETAILED DETERMINATION

Scheme Rules

Scheme Rule 5.1 states:

“A member who leaves service before normal pension age and who is certified by the employer as having been retired under the employer’s medical retirement procedure may choose an immediate pension and lump sum (but not before minimum pension age, unless the member is suffering from incapacity.”

BT’s procedure for certifying medical retirement

The procedure states:

“In order to qualify a certificate must be issued by an authorised OHS (occupational health service) core accredited specialist in occupational medicine stating that an individual is:

permanently incapable of giving regular and effective service in the duties of his/her position by virtue of ill health.
· Permanently means to the normal pensionable age for that person (currently usually 65 years);

· Incapable means unable to work despite the individual’s best efforts, which would include co-operation with any reasonable proposal for medical or surgical treatment;

· Regular and effective service means meeting acceptable standards of attendance and performance;

· Duties of his/her position means the substantive post, as reasonably adjusted, and suitable alternative work which is available;

· By virtue of ill health means that the foregoing is all a direct consequence of a recognised clinical illness, disability or injury for which there is objective medical evidence.

The judgement applied is on a balance of probabilities.”

Material Facts

1. Mr Bassett’s date of birth is 12 March 1956.

2. He joined BT as a field engineer in 1987. 

3. In 2007, he injured his neck and back at work and went on sick leave for about two months. He returned to modified duties but suffered from symptoms of severe anxiety and depression (including suicidal thoughts and anger tantrums) for which he had to take further periods of extended sick leave during 2008 and 2009.
4. In December 2009, BT notified Mr Bassett that his employment was being terminated from 15 March 2010 “on the grounds of capability due to ill-health with retirement in the interests of efficiency benefits”. 
5. BT also informed him that an application for medical retirement had been declined because it had accepted the recommendations made by Dr Macaulay, a Senior Occupational Physician, who in her report of 21 September 2009 said: 
“Reports from both Mr Bassett’s GP and Specialist are now to hand and I have reviewed them together with the information in his OHS records.    

Mr Bassett has clearly had some severe episodes of mental ill health, which he relates to his work situation which he perceives as stressful. His problems have been ongoing since 2007 but fortunately he is improving albeit slowly. He is responding well to treatment and has insight. The full effectiveness of some of the treatment interventions have yet to become apparent.

Although Mr Bassett has had significant mental illness, there is every reason to expect that he can recover from this illness sufficient to be able to return to work. As yet, there is no evidence that permanent incapacity is likely or has resulted with respect to his ability to work in the duties of his position. 
Whether or not Mr Bassett would be able to return to work with BT is another matter. His perceptions about the workplace are quite entrenched and appear to be a perpetuating factor for his psychological symptoms. However, the fact that he may no longer feel that he can no long come back to work for BT or the fact that he may no longer like or want to do his job, are not grounds for medical retirement.”        
6. Mr Bassett’s appeal against this decision was accompanied by new medical evidence from Dr Winbow, an independent Consultant Psychiatrist appointed by his union, the Communications Workers Union (CWU), which supported his application. 
7. In his report dated 23 February 2010, Dr Winbow wrote:

“In my opinion this patient has developed an adjustment disorder with a mixed anxiety of depression…In addition to this he has an anxious avoidant personality disorder which is longstanding...He has obviously had considerable psychiatric treatment without any real benefit and quite clearly he is unable to return to his original job either now or in the future. He can only live within the limits of his capabilities and cannot cope with any stress at all. He therefore has a burnout syndrome associated with his original job and he uses the avoidance response frequently to cope with the situation. In my opinion this is a permanent problem as he has had it for at least 2 ½ years now and in theory he was due to retire on the 12 March 2016. In view of the fact he will never return to his previous occupation the prognosis is poor for complete recovery and I feel that he needs a full medical retirement on the grounds of ill-health…for the sake of clarification he will never be fit to carry out his former occupation.”    

8. His appeal was considered by Dr Litchfield, Chief Medical Officer, in accordance with the terms of the medical retirement procedure. In his report dated 14 April 2010, he wrote: 

“Dr Macaulay’s refusal to support medical retirement was based on doubts about the permanence of Mr Bassett’s ability [sic] to work in the role for which he was paid. The type of mental health condition from which he has been suffering is often grouped into a category termed “common mental illness” because it is very common in modern society. Such conditions may be severe but they are usually treatable and persistent long term incapacity is relatively rare; where such incapacity does result there are normally indicators which do not feature in Mr Bassett’s case. His treating psychiatrist observes that progress has been slow (albeit better more recently) but he still talks in terms of a return to work well within a year. The independent psychiatrist commissioned by the CWU describes Mr Bassett’s condition as an adjustment reaction which refers to difficulty in coping with one or more adverse life events. Again, the norm is for individuals (either spontaneously or with the help of treatment) to come to terms with the reality of changed circumstances and for there to be a consequential improvement in their mental health. The psychiatrist presents a less favourable prognosis than this but his underpinning rationale is nor clear– he did see Mr Bassett after the deduction to terminate his service had been made and this may have been an influencing factor.  His report includes a significant error in making the assumption Mr Bassett’s pensionable age would have been 60 whereas, as a result of recent changes to the pension scheme, it would have been 65; this necessarily impacts on the issue of permanence.

Overall, I believe that the evidence in this case does not support the contention that Mr Bassett is now permanently incapacitated by virtue of ill health. His recovery may well have been slower than the business could accommodate and there might be motivational issues as suggested by Dr Macaulay but the key point is that to qualify against the criteria he would have to be incapable for the next 11 years of doing work that he apparently coped well with for many years before the current episode.
I consequently consider, on balance of probabilities, that the medical retirement criteria are not met in this case.”
9. BT rejected Mr Bassett’s appeal on the basis of Dr Litchfield’s report.   
Summary of Mr Bassett’s position  
10. The medical evidence available is either inconclusive or (in Dr Winbow’s case) suggests that his medical condition is permanent. The only opinion of weight is clearly that of Dr Winbow’s.     
11. Dr Macaulay and Dr Litchfield (unlike Dr Winbow) did not medically examine Mr Bassett prior to formulating their recommendations to BT and relied chiefly on tentative medical reports made by other doctors and specialists.
12. Dr Litchfield has misapplied the criteria for medical retirement in his review by:
· failing to give due weight to Dr Winbow’s report;
· giving undue weight to generalities not relating to his case;
· selectively quoting and misunderstanding his GP’s report, 
· failing to obtain an up to date independent medical report.    

Dr Litchfield has effectively used criteria far more stringent than the “balance of probabilities” and reached a perverse decision.

13. BT should be impartial but naturally want to minimise the costs of medical retirement. In the circumstances using an independent specialist would be appropriate.

14. Two years after his dismissal, Mr Bassett faces no prospect of improvement, and an enormous injustice had been done.      
Summary of BT’s position  
15. Current guidance from the “Faculty of Occupational Medicine” states that:

“Initial assessments may be undertaken on the basis either of a physical consultation or as a “papers only” process. Neither is inherently superior from an ethical standpoint – a physical consultation may convey the perception of greater autonomy for the individual but also runs a greater risk of blurring the boundaries with a therapeutic relationship (which it manifestly is not). Appeal assessments are more likely to be conducted on a “papers only” basis - this is partly for logistic reasons in trying to ensure consistency of judgement but also because further examination rarely provides new objective evidence in such circumstances.”           

16. It does not accept any of the criticisms which Mr Bassett has made about Dr Litchfield as summarised in paragraph 12.    
Conclusions

17. For Mr Bassett to be able to receive a pension based on medical retirement BT had to have certified that Mr Bassett had been retired under their medical retirement procedure. The medical retirement procedure states that current medical evidence had to indicate that Mr Bassett was likely to be permanently unable to give regular and efficient service in the duties of his post, and a medical certificate to that effect had to be signed by a full-time Occupational Health Service doctor.
18. In making its certification BT would have to be satisfied that the medical retirement procedure had been carried through correctly, which would, I think, include identifying that a certificate had or had not been provided with proper care and following accepted standards.
19. In Mr Bassett’s case, the OHS core doctor, Dr Macaulay, certified that Mr Bassett did not satisfy the criteria for medical retirement and on appeal, her decision was supported by BT’s Chief Medical Officer, Dr Litchfield. The heart of Mr Bassett’s complaint therefore lies in the question of whether such a medical certificate ought to have been issued.

20. Dr Macaulay and Dr Litchfield set out their reasons in some detail and listed other medical evidence they had considered. They weighed the evidence before them and both considered that Mr Bassett’s incapacity would not continue until his normal retirement age, which is a factor required for medical retirement. Other factors taken into account would have been his age, the likelihood of his health improving in the future (possibly from better-managed treatments) so that Mr Bassett would be capable again of taking up employment.   

21. It was therefore not maladministration when BT declined Mr Bassett medical retirement because the necessary medical retirement certificate was not present. Indeed, BT was obliged to reach this decision in the circumstances.       

22. It is not uncommon that the various medical opinions which had been obtained by one or other party are not unanimous. The key, though, is that in the absence of an appropriate certificate, the pension was not payable. 
23. Mr Bassett has referred to the fact that neither Dr Macaulay nor Dr Litchfield medically examined him but their assessments were based on notes prepared by professional colleagues who have treated him.   As to independence, BT does not have a decision to make under the rule.  If the medical professionals had certified Mr Bassett as qualifying, then the pension would have been automatic.  
24. BT was strictly only required to certify (or not) at the time Mr Bassett left that the medical retirement procedure applied. But there was nothing improper in taking account of later medical evidence when doing so might have been to Mr Bassett’s advantage.  This is what BT did by remitting Mr Bassett’s case to Dr Litchfield in February 2010. I am satisfied that he did give proper consideration to Mr Bassett’s appeal by assessing the divergence in medical opinion and acted in accordance with the Scheme Rules and medical procedure. In my view, the conclusion reached by Dr Litchfield is well within the range of reasonable conclusions which could have been reached and cannot be said to be perverse.
25. I am therefore satisfied that BT has dealt with both Mr Bassett’s medical retirement application and appeal properly and do not uphold his complaint.  

TONY KING 

Pensions Ombudsman

6 December 2011 
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