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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mrs J H Culverwell

	Scheme
	Teachers' Pension Scheme (the Scheme)

	Respondents
	Teachers' Pensions (TP)


Subject

Mrs Culverwell complains about the manner in which TP have implemented her Pension Sharing Order (PSO). In particular, that her former husband was permitted to take his benefits from the Scheme despite having given an undertaking to the court that he would not draw his pension before the PSO was implemented.   

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against TP because TP failed to properly address Mr Culverwell’s situation and ensure that the CETV provided was correct and that the information in their correspondence was clear and unequivocal. In so doing, TP have denied Mr and Mrs Culverwell the opportunity of dividing the assets of their marriage using accurate figures. 
DETAILED DETERMINATION

Regulations 

1. The relevant regulations are the Teachers’ Pensions Regulations 1997. Regulation E2 “Nature of retirement benefits” said: 

Retirement benefits consist of-

(a)a retirement pension,

(b)a retirement lump sum where regulation E6 applies, and

(c)where applicable, a lump sum in place of part of a retirement pension (referred to in regulation E6A),calculated in accordance with this Part.”

2. Regulation E4 “Entitlement to payment of retirement benefits” said: 
“(1)  a person qualified for retirement benefits becomes entitled to payment of them in any of the Cases described in this regulation.

(2)    In Case A the person-

(a)

has, subject to paragraphs (2A) and (2B), attained the normal pension age,
(b)

has ceased to be in pensionable employment, and
(c)

is not within Case B or D…
(7)
In Cases A and B the entitlement takes effect as soon as the person falls within the Case.
"Entitled" is defined as: 

“Save where expressly provided otherwise in these Regulations any reference to a person entitled to payment of retirement benefits shall be construed:

(a)
as a reference to a person who has made an application for payment of those benefits under regulation E33 where the person

(i)
has not yet attained the normal pension age, or

(ii)
regardless of his age has ceased to be in further employment in circumstances where regulation E15A applies, and

(b)
in all other cases, as including a reference to a person who has not applied for payment of such benefits…”
3. Regulation E33 “Payment of benefits” said:

“(1)
Benefits under this Part are payable by the Secretary of State.

(2) No benefit is to be paid unless a written application for payment has been made and paragraph (3), if applicable, has been complied with…
(4)
Subject to paragraphs (4A) and (6) to (9), a benefit that does not consist of a single payment is to be paid monthly-

(a)in the case of a family benefit, on the 28th of the month, and

(b)in any other case, on the day before the birth date of the person entitled to payment,

and the first payment under this paragraph is to be made on the first date referred to in sub-paragraph (a) or (b) which falls at least one month after the person's entitlement to benefit took effect.”
4. Regulation I “Pension Sharing”  said:
“I2A Normal Pension Age

(1)For the purposes of this Part a pension credit member's normal pension age is, subject to paragraph (2), the normal pension age of the corresponding debit member.

I3  Pension credit benefits  
“(1)
Subject to paragraph (3) the pension credit benefits to which a pension credit member is entitled shall consist of a pension and (where paragraph (3) applies)  a lump sum which are not retirement benefits within the meaning of Part E and that Part shall not apply to pension credit benefits except as provided in this Part.
(2)
The pension shall be an amount calculated by reference to the value of the rights conferred on a pension credit member calculated in accordance with regulation 10 of the Pension Sharing (Implementation and Discharge of Liability) Regulations 2000.
(2A)
Paragraph (3) applies where the pension credit member's normal pension age is 60.
(3) 
Where this paragraph applies,  The lump sum shall be three times the initial annual rate of the pension paid under paragraph (2) save that no lump sum shall be paid to the pension credit member if the corresponding pension debit member has already received a lump sum before the pension sharing order takes effect…”

5. The Teachers’ Pension Regulations 2010 which came into force on 1 September 2010 said: 

“Pension credit retirement benefits
(1)
A pension credit retirement pension is payable to a pension credit member (P) from the entitlement day.
(2)
Except as otherwise provided in these Regulations, the pension is payable for life.
(3)
Where P has a normal pension age of 60 a pension credit retirement lump sum is payable to P on the entitlement day.
(4)
But a pension credit retirement lump sum is not payable if-

(a)P complies with regulation 107 (payment of benefits on application to the Secretary of State) after P reaches 75, or
(b)a retirement lump sum became payable to the pension debit member before the transfer day, unless-
(i)the pension debit member was in further employment on the transfer day, or
(ii)the pension debit member had ceased to be in further employment on the transfer day but payment of retirement benefits relating to that further employment has not been initiated on the transfer day.”
Material Facts

6. Mrs Culverwell’s former husband is a member of the Scheme. His date of birth is 31 July 1948 and he became entitled to retirement benefits from the Scheme on his 60th birthday, 31 July 2008. Mr Culverwell did not apply to take his benefits at this time and continued to teach until 31 December 2008. 
7. Towards the end of 2008 Mr Culverwell’s solicitors contacted TP to request a Cash Equivalent Transfer Value (CETV) for pension sharing purposes.  
8. In response TP issued a Pension on Divorce pack which included a factsheet entitled “Teachers’ Pensions Divorce and Dissolution Factsheet”. At the top of Page 6 of the factsheet it says “If the effective date of an Order is after your normal pension age (NPA) and you have not yet claimed benefits you will be treated as a pensioner member and benefits will be backdated to your NPA. Any retirement lump sum will be paid to you in full.” Mr Culverwell completed the necessary forms on 23 October 2008 and so did not complete the part of the form which asked for his last day of pensionable employment. He paid the administrative fee for provision of the CETV on 20 February 2009 and the date stamp shows that the form was received by TP on 3 March 2009.
9. Confirmation of the date Mr Culverwell left employment was received by TP from Mr Culverwell’s former employer on 21 April 2009.

10. On 22 April 2009, TP sent a letter to Mr Culverwell’s solicitor’s with details of the CETV.  The letter said:
“Kenneth Philip Culverwell
Date of Birth: 31/07/1948

…The above named’s pensionable service in the Teacher’s Pension Scheme amounts to 34 years 8 days up to the date they left pensionable teaching employment. The Cash Equivalent   Transfer Value (CETV) payable in respect of that service is estimated to be £500234.64 calculated up to 20/02/09, the date of receipt of our administration charge. This amount takes into account any deductions applicable which have to be made in respect of Guaranteed Minimum Pension (see enclosed Background Note)…

If the member’s pension credit remains in the Teacher’s Pension Scheme they will be entitled to preserved retirement benefits, payable at age 60 upon application…

You should also note that the benefits are increased in step with the cost of living to maintain their original purchasing power…

It is not possible to anticipate how much the preserved benefits will increase by retirement…”  
11. On 26 May 2009, Mr Culverwell submitted an age retirement application form confirming that his last day of employment was 31 December 2008. He later withdrew this application on the grounds that his circumstances had changed since he made the application.  
12. On 8 June 2009, Mrs Culverwell’s solicitors provided TP with the Notice of Intention to Proceed with an Application for Ancillary Relief. TP say they were not provided with a copy of the draft PSO for comment.

13. On 21 January 2010, Mrs Culverwell’s solicitors sent TP a copy of the ratified PSO, dated 17 December 2009, which specified that Mr Culverwell agreed “to delay his retirement until a date after the pension sharing order had been implemented”. The pension sharing annex to the PSO stated that 41.8% of Mr Culverwell’s CETV under the Scheme was to be transferred for the benefit of Mrs Culverwell, to take effect within 21 days of the date of the PSO or, if later, from the date on which the Decree Absolute is granted.   
14. TP wrote to Mrs Culverwell’s solicitors on 1 February 2010. They set out the documentation they required to implement the PSO, which included amongst other things:

· a copy of the Decree Absolute;

· payment of the pension sharing charges;

15. On 8 March 2010, TP wrote to Mr Culverwell and said:
“…under our scheme Regulations a member should apply for their retirement award as soon as they are over age 60 and have left pensionable teaching service. Our records show that you left pensionable teaching service on 31 December 2008. Please therefore arrange for the enclosed Age Retirement Application Form to be completed and returned as soon as possible.

With regards to the Pension Share Order against you, as you are entitled to benefits from our scheme with effect from 01/01/2009, you will therefore be classed as a “pensioner” at the Pension Share Date – you should already be in receipt of your retirement award at the Pension Share Date…
This is the calculation date that will be used in the implementation of the Pension Share Order and as a result, as your retirement benefits should have been paid to you 01/01/2009 your former spouse will (once the Order is implemented) only receive a pension from us, not a lump sum amount. The lump sum will be yours solely, as it is payable to you as from 01/01/09 i.e. prior to the Pension Share Date.
In light of this information you may wish to discuss this matter with your solicitor and your former wife’s solicitor.
Please note that until we have processed your retirement award we will be unable to implement the Pension Share Order as information relating to your pension in payment must be used in the final calculations.”    
16. Mr Culverwell submitted a further application for age retirement benefits which was received by TP on 22 March 2010 and his benefits were put into payment with effect from 20 April 2010. Mr Culverwell received the automatic retirement tax free lump sum of 3 x annual pension which amounted to £63,933 and an annual pension of £22,020.68. Mr Culverwell did not elect to commute any part of his pension. 
17. Mr and Mrs Culverwell’s Decree Absolute was granted on 14 April 2010 and a copy was sent to TP on 21 April 2010.

18. Mr Culverwell paid the pension sharing charges on 10 December 2010 and Mrs Culverwell’s payment was received by TP on 16 August 2011. The PSO was implemented on 7 September 2011 using a transfer date of 14 April 2010.  
Summary of Mrs Culverwell’s position  
19. TP has failed to act in an even-handed manner to both parties and have favoured Mr Culverwell. The letter of 8 March 2010 advised Mr Culverwell that the lump sum would be payable to him solely should he apply for it. TP were aware that Mr Culverwell had given an undertaking not to draw down his pension until the PSO was implemented. If TP were acting even-handedly then they would have written to Mrs Culverwell with their concerns on the terms of the Consent Order instead an open invitation was given to Mr Culverwell to defeat the terms of the PSO. 
20. If TP had written to Mrs Culverwell it would have been open to Mrs Culverwell to apply to the Court to reconsider the PSO as it may have been the case that the terms of the PSO were based upon a common mistake that Mrs Culverwell would be receiving a lump sum from the Scheme.
21. As Mr Culverwell had already reached the age where he could draw down his pension the PSO contained a specific undertaking that he would delay his retirement until after the PSO had been implemented.  

22. Mr Culverwell had drawn down his pension prior to the implementation of the PSO meaning that the amount available for sharing had been reduced and she was unable to take a lump sum. 
23. TP either invited or allowed Mr Culverwell to draw down his pension notwithstanding they had notice of the PSO. In addition to allow Mr Culverwell to do so frustrated the intentions of the PSO. 
24. The Consent Order was prepared by Counsel representing Mrs Culverwell at the Court Hearing on 17 December 2009 following settlement of all the issues between the parties.  

25. TP’s Pensions Divorce and Dissolution Factsheet was not provided to her or her solicitors before the court hearing on 17 December 2009 and therefore she had no notice that TP may not in future treat the PSO as she and Mr Culverwell intended. 
26. The Consent Order was negotiated on the basis that she required a lump sum, in addition to receiving her share of the equity (£40,345.55) from the sale of the matrimonial home, in order to purchase a property. The parties were negotiating on the basis of a report drawn up by an Actuary. Various scenarios were drawn up one of which provided that if there were to be a split of Mr Culverwell’s TP pension at 41.8% then a lump sum of £25,350 would be paid to mrs Culverwell. That report was disclosed to the Court and it was clear that the Consent order was based on the same. If it were the case that Mr Culverwell was already in receipt of his pension benefits, a financial lump sum would have been required from Mr Culverwell directly and not a lump sum from his pension.   

27. No mention was made by TP in their letter dated 22 April 2009 that Mr Culverwell’s benefits would be payable from 1 August 2008. No specific mention was made in that letter of any apparent issue and it was entirely reasonable for the parties to rely on the information given as to the CETV when negotiating the issues that existed between them in relation to their divorce. 
28. It is not agreed that it is customary for a draft of a consent order to be submitted at the start of ancillary relief proceedings and if it were customary TP should have asked the legal advisers for a copy of the proposed Order. In any event it was not possible to have submitted a draft order as there were issues still between the parties that were only resolved during the course of the hearing on 17 December 2009.   
29. TP’s actions amount to one of breach of trust. TP were given notice of the intention to proceed with an application for ancillary relief and were at this point on notice that the fund was subject to litigation. It therefore follows that TP were under a duty to act even-handedly between the parties. Once the terms of the PSO were provided to TP their duty included that those terms were carried out.  
30. Mrs Culverwell’s financial loss, including distress and inconvenience, stands at £25,350, together with a further actual financial loss amounting to £9,605.61, to which interest at the statutory rate should be added, 
Summary of TP’s position  
31. Regulation E4(2) of the Regulations stated that a person who qualified for retirement benefits became entitled to payment of them if the person had attained normal pension age and had ceased to be in pensionable employment. Regulation E33(2) stated that no benefit is to be paid unless a written application for payment had been made. Regardless of the date the application is made, the retirement benefits that are put into payment must always be paid from the date of entitlement backdated if necessary. 

32. As the PSO was made on 17 December 2009 and the Decree Absolute was made on 14 April 2010 the Transfer Day in this case is 14 April 2010. As Mr Culverwell was entitled to his benefits before the Transfer Day, regardless of the date he applied for payment of these benefits or the date the PSO was implemented, the PSO should have but failed to take into account the fact that the entitlement to benefits including the payment of a lump sum had preceded it. 

33. The Regulations do not specifically state that an individual must apply for their benefits immediately entitlement arises. However, it is appropriate for an individual to do so, as the payment of benefits is always backdated to the entitlement date and arrears of pension paid if applicable. Although there is provision for the payment of interest on the late payment of benefit it is not intended that an individual be compensated for delaying payment. It is therefore implicit that once entitlement is achieved, the only matter preventing payment is the member’s application.      

34. Regulation E4(1) states that a person qualified for retirement benefits becomes entitled to payment of them in any of the Cases described in the Regulation and Case A applies to Mr Culverwell’s retirement benefits. Paragraph 7 states that in Cases A and B the entitlement takes effect as soon as the person falls within the Case. It is implicit therefore that the entitlement to the payment of a lump sum takes place on the payable date, in this case 1 August 2008.

35. There is nothing under Regulation E4, E33 or any other provision of the Scheme Regulations which suggests that entitlement to payment is dependent on a person applying for a benefit under Regulation E33. 
36. The principle of entitlement under Regulation E4 has been taken as a fact by the Pensions Ombudsman in previous Determinations. For example in the Determination referenced L00461, there was no question that the date of the entitlement to payment of the retirement benefits was anything other than the day after the last day of pensionable employment after normal pension age. As was the decision in case reference 28025 and Q00469.

37. Entitlement to payment is established in Regulation E4 and in this case occurred on the day after Mr Culverwell left employment on 31 December 2008. As this preceded the date of the PSO Mr Culverwell had to be treated as a pensioner member in the implementation of the PSO. The factors used for the CETV are those allowing for the fact that entitlement to a retirement lump sum preceded the effective date and was payable to Mr Culverwell in full from 1 August 2008. 
38. Regulation I3 states that no lump sum shall be paid to the pension credit member if the corresponding pension debit member has already received a lump sum before the PSO takes effect, this also applies where the debit member has an entitlement to the lump sum from a date prior to the Transfer Day. 

39. The position has been clarified in the 2010 Regulations. The corresponding Regulation 105(4) now states “But a pension credit retirement lump sum is not payable if a retirement lump sum became payable to the pension debit member before the transfer day.” 
40. TP had no alternative but to pay Mr Culverwell the retirement benefits to which he was entitled from the Scheme. TP has implemented the PSO in accordance with the overriding legislation and the Scheme Regulations. TP can only implement the PSO in accordance with a member’s status on the Transfer Day.

41. TP would have been unable to calculate the benefits in order to implement the PSO until these benefits were paid.     
42. Section 29(2) of the Welfare Reform and Pensions Act 1999 states that “where the relevant order or provision specifies a percentage value to be transferred the appropriate amount for the purposes of sub-section (1) is the specified percentage of the cash equivalent of the relevant benefits on the valuation day.” Section 29(5) states that where the transferor is not in pensionable service under the scheme on the transfer day “the relevant benefits for the purposes of subsections (2) and (3) are the benefits or future benefits to which, immediately before the transfer day, the transferor is entitled under the terms of the relevant arrangement…” Accordingly, the relevant benefits are the benefits to which the transferor is entitled to on the Transfer Day. 
43. Even if Mr Culverwell had not applied for his benefits to be put into payment the implementation of the PSO had to take into account that these benefits would, on application, become payable from his entitlement date of 31 December 2008.
44. The CETV issued on the 22 April 2009 was issued on the basis that Mr Culverwell was a pensioner i.e. using pensioner factors. It is accepted that the CETV incorrectly included the retirement lump but the letter clearly states the CETV was just an estimate. However, the basic lump sum element was added to the CETV which is the practice, in accordance with guidance from the Government Actuary’s Department, where a member had not yet applied for their retirement benefits to be paid. There is no guidance relating specifically to a situation where the member is a “pensioner with unclaimed benefits”. If the lump sum had been excluded from the calculation of the CETV issued on 22 April 2009 then the amount quoted would have been lower.    
45. When the CETV was issued on 22 April 2009 Mr Culverwell had not confirmed that he had left pensionable employment. Although his employer had confirmed on 21 April 2009 that he had left their employment on 31 December 2008 it could have been the case that he had resumed employment with a new employer. 
46. TP’s letter of 22 April 2009 did mention that service taken into account was up to the date of leaving pensionable employment and also provided details of the preserved retirement benefits payable at age 60 upon application. Therefore it should have been clear to all parties concerned that Mr Culverwell was entitled to his age retirement benefits from age 60 or leaving employment whichever is the later and this should have been taken into account in the making of the PSO. 

47. At the time the letter was written on 22 April 2009 it was entirely true to say that Mr Culverwell’s benefits were as outlined in the letter. The letter also said that Mr Culverwell had an entitlement to a retirement lump sum, although it is accepted that it did not say Mr Culverwell would not be entitled to any of it. It was then considered to be for the solicitors to arrive at a divorce settlement as they saw fit, taking into account that the retirement lump sum could not be included.  

48. TP did not receive a draft of the PSO as is standard practice on divorce cases. TP were not therefore able to comment on whether the instructions were acceptable to the provisions of the Scheme. It is unreasonable to expect TP to have raised objections earlier as it was not known how it was proposed to share the benefits. 

49. TP stated in their letter of 8 March 2010 that in light of the information regarding his entitlement to Age Retirement Benefits and the effect of this on the calculation of the PSO that Mr Culverwell may wish to discuss the matter with his solicitor and his former wife’s solicitor.      
50. There has been no “loss of opportunity”. The retirement lump sum has not disappeared. It was paid to Mr Culverwell’s bank account and the value of the lump sum has either formed part of his assets or he has enjoyed the benefit of it. It therefore follows that there is a reasonable expectation for Mrs Culverwell to investigate whether it is possible to enforce the terms of the Consent Order to the extent that Mr Culverwell is required to pay whatever amount is needed to Mrs Culverwell in order to make good the desired value of assets to her.   
51. TP disagrees that Mrs Culverwell should be compensated for any losses, including distress and inconvenience. TP has applied the PSO in accordance with the Regulations and the overriding legislation and therefore it would be inappropriate to make a payment to Mrs Culverwell. With regard to incurring costs Mrs Culverwell if both parties to the divorce settlement expected that Mrs Culverwell would receive a retirement lump sum in her own right then the matter should have been handled between Mr and Mrs Culverwell’s solicitor’s without Mrs Culverwell resorting to the Ombudsman. In addition she could have sought assistance free of charge from the Pensions Advisory Service.  
52. Any payment for distress should relate solely to the clarity of TP’s letter dated 22 April 2009. The actions of the two firms of solicitors should be taken into account and if it is possible the firms should be asked to contribute to any compensation amount awarded for not taking into consideration the stated fact that the lump sum could not be shared. 
Conclusions

53. Section 28 of the Welfare Reform and Pensions Act 1999 (the Act) provides for section 29 to apply on the "taking effect of" a pension sharing order under the Matrimonial Causes Act 1973 (see Appendix for relevant extracts from the Act). Mrs Culverwell’s pension sharing order took effect on 14 April 2010, being the date of the decree absolute.

54. Section 29(1) of the Act provides that on application of this section, the transferor's shareable rights become subject to a debit and the person receiving the transfer becomes entitled to a credit. Therefore, Mrs Culverwell became entitled to her share of Mr Culverwell’s entitlement under the Scheme on 14 April 2010.

55. Section 29(5) of the Act refers to the benefits to which a transferor is entitled immediately before the "transfer day". Section 29(8) defines the transfer day as the date on which the order takes effect therefore, after the transfer day, the transferor is no longer entitled to the benefits because they have (even notionally, if not physically) transferred to the other party. Mr Culverwell’s entitlement under the Scheme was therefore reduced with effect from 14 April 2010.

56. There is no dispute that the transfer day is 14 April 2010. The dispute that has arisen is whether TP were correct to insist that Mr Culverwell put his pension benefits into payment before implementing the PSO. Mrs Culverwell argues that TP should not have allowed Mr Culverwell to draw down his pension. She says that in accordance with the provisions of the PSO she was entitled to receive a share of the tax free cash lump sum, which has been paid wholly to Mr Culverwell.  
57. TP say they were obliged to put Mr Culverwell’s benefits into payment simply because he had reached normal retirement date and was no longer teaching. I disagree, although the Regulations that govern the Scheme do not specifically permit a member who has reached normal retirement age to defer payment of his pension after leaving pensionable service, TP are wrong to say that they had no alternative but to pay Mr Culverwell the retirement benefits to which he was entitled from the Scheme. The individual’s pension is not automatically put into payment at the point of entitlement. The member is required to apply for his or her benefits to be put into payment and, therefore, until such time he, or she, makes an application TP are in fact prevented from paying the retirement benefits. 

58. However, whether or not TP were under an obligation to put Mr Culverwell’s benefits immediately into payment is largely irrelevant. At the heart of the matter is a) the date that Mr Culverwell’s entitlement to his pension and the automatic lump sum arose and b) how the benefits should be treated for the purposes of the PSO? 
59. Regulation E4 is clear that entitlement to retirement benefits arises at normal pension age or at the date pensionable service ceases if later. The Scheme Regulations do not specifically permit a member who has reached normal retirement age to defer payment of his pension after leaving pensionable service. In addition, payment of the benefits are backdated. Thus the retirement benefits are in effect crystallised at the point the member reaches normal pension age or leaves pensionable service if later. In Mr Culverwell’s case this was 31 December 2008. Therefore, it would be correct to say that Mr Culverwell’s entitlement to benefits arose with effect from 31 December 2008 and so he should be regarded as a “pensioner” for the purposes of the Scheme from that date.   
60. Mrs Culverwell claims that the Consent Order and the PSO was negotiated on the basis that she required a lump sum from the Scheme, in addition to receiving her share of the equity from the sale of the matrimonial home. I am mindful that Mr Culverwell’s  legal advisers had been provided with a copy of the Pensions Divorce and Dissolution Factsheet before the Consent Order was drafted and also that a copy was provided to Mrs Culverwell’s legal advisers at the hearing where the Consent order was drafted. The factsheet clearly states that “If the effective date of an Order is after your normal pension age (NPA) and you have not yet claimed benefits you will be treated as a pensioner member and benefits will be backdated to your NPA. Any retirement lump sum will be paid to you in full.” 
61. Furthermore albeit Mrs Culverwell’s advisers disagree, it is standard industry practice for a draft consent order to be sent to the scheme administrator to ensure that the provisions of the order do not conflict with the provisions of the scheme rules. The requirement to send a draft copy of the order to TP is also contained within the factsheet. Although, in some cases such as this where the PSO was drafted and ratified at the Court hearing, it might cause delay or simply not always be feasible to provide a draft in advance; TP clearly gave sensible advice to Mr and Mrs Culverwell that was ignored. 
62. However even had a copy of the draft order been sent to TP it does not necessarily follow that the outcome would have been any different because the provisions of the Consent Order do not specify that the outcome followed negotiations on the basis of a report drawn up by an Actuary or more importantly that Mrs Culverwell expected to receive a share of the tax free lump sum. Given the information available to Mr and Mrs Culverwell and those who drafted the Consent Order and PSO it follows that I cannot find TP responsible that Mrs Culverwell’s expectations, with regard to receiving a share of the tax free lump sum, cannot be met.   
63. However, although TP cannot be held responsible for the fact that Mrs Culverwell cannot receive a part of the tax free lump sum, in my judgment, TP have in any event caused Mrs Culverwell injustice as a result of providing a CETV which had been produced on the basis that Mr Culverwell was past his normal pension age and was still in active service. Although that basis was correct at the time Mr Culverwell completed the form requesting the CETV by the time the CETV was issued TP had been informed that Mr Culverwell had left service.  
64. If it is so that Mr Culverwell should be treated as a “pensioner” member in the implementation of the PSO because he became entitled to his benefits on 31 December 2008 when he left service then the natural conclusion must be that he should have been treated as a “pensioner” member at all times, and for all purposes, since 31 December 2008. When TP received confirmation that Mr Culverwell had left service they ought not to have assumed that Mr Culverwell might become re-employed they should have checked the correct position and recalculated the CETV accordingly. Had they done so, Mr Culverwell’s CETV would have been lower as it would have been calculated on the basis that the lump sum had already been paid and could not be shared. 65.
Furthermore, the letter of 22 April 2009 is clearly a standard letter drafted for people below retirement age. There is nothing in the letter that clearly states that Mr Culverwell’s benefits would be backdated to 31 December 2008 or that the CETV had been produced on the basis that Mr Culverwell was past his normal pension age but still in active service. TP knew that both Mr and Mrs Culverwell would rely on the CETV for the purposes of drafting a PSO but failed to properly address the situation and ensure that the CETV provided was correct and that the information in their correspondence was clear and unequivocal. In my judgment, TP’s failure in this respect amounts to maladministration. Mrs Culverwell submits that TP has failed to act in an even-handed manner to both parties and have favoured Mr Culverwell. She says that if TP were acting even-handedly then they would also have written to her with their concerns about the terms of the Consent Order in March 2010. Although Mrs Culverwell considers TP’s actions were unfair it is a matter of fact that in March 2010 Mrs Culverwell was not a member of the Scheme and for that reason TP did not owe her a duty of care at the time the letter was written and therefore were under no obligation to write to both her and Mr Culverwell. In any event TP’s actions do not appear unreasonable. They informed Mr Culverwell that the tax free lump sum could not be shared and advised him that he should consider discussing the matter “with your solicitor and your former wife’s solicitor.” Had he done so it may, as pointed out, have been possible for the matter to be referred back to the Court for the Consent Order to be varied thus negating the need to bring the matter to my Office. That Mr Culverwell chose to ignore that advice is not a matter for which TP can be held responsible. 
65. Mrs Culverwell submits that TP’s actions amount to one of breach of trust. She argues that once the terms of the PSO were provided to TP their duty included ensuring that those terms were carried out. In effect what Mrs Culverwell suggests is that the provisions of the Consent Order override the Regulations that govern the Scheme or, put another way, the Regulations are amended by the provisions of the Consent Order. 
66. Section 27 of the Act provides that pension sharing is available in relation to a person's shareable rights. Shareable rights being defined as the benefits to which a person is entitled under a pension arrangement which, in turn, will be as provided by the rules or regulations that govern the scheme in question. The power to amend rules or regulations will most commonly be vested in the trustees and/or the employer in relation to a scheme or in the case of a statutory scheme, such as this, the Secretary of State. It is not possible for any court order or agreement to amend what the rules or regulations say. The onus lies with those drafting a Consent Order to ensure that the provisions therein comply with the requirements of the Act, supporting legislation and the rules or regulations that govern the pension arrangement under which the shareable rights accrued.  
67. Mrs Culverwell claims that as a result of not receiving the tax free lump sum she has been unable to purchase a property and so has incurred rental charges amounting to £9,605.61 which she says she should be compensated for. As I do not find TP responsible that the provisions of the Consent Order and PSO could not be met it follows that they are not responsible for the expenses incurred by Mrs Culverwell as a result of her not being in a position to purchase a property.     
68. In summary, TP cannot be held responsible that Mrs Culverwell cannot receive a share of the tax free lump sum however TP’s failure to provide a correct CETV together with clear and unequivocal information has denied Mr and Mrs Culverwell the opportunity of dividing the assets of their marriage using accurate figures. It is not now possible to accurately assess how those assets might have been divided if correct figures had been provided or indeed to second guess how the financial settlement might have otherwise been decided at Court. For those reasons I direct that TP pay Mrs Culverwell a payment as compensation for the loss of opportunity and the considerable distress and inconvenience caused to her.                
Directions   
69. Within 28 days from the date of this Determination TP shall pay to Mrs Culverwell a sum of £5000.
JANE IRVINE 

Deputy Pensions Ombudsman 

13 November 2012 
APPENDIX

Welfare Reform and Pensions Act 1999

Pension sharing mechanism

27 Scope of mechanism

(1) Pension sharing is available under this Chapter in relation to a person's shareable rights under any pension arrangement other than an excepted public service pension scheme.
(2) For the purposes of this Chapter, a person's shareable rights under a pension arrangement are any rights of his under the arrangement, other than rights of a description specified by regulations made by the Secretary of State.
(3) For the purposes of subsection (1), a public service pension scheme is excepted if it is specified by order made by such Minister of the Crown or government department as may be designated by the Treasury as having responsibility for the scheme.
The provision (above) is subject to modification.

28 Activation of pension sharing

(1) Section 29 applies on the taking effect of any of the following relating to a person's shareable rights under a pension arrangement-
(a) a pension sharing order under the Matrimonial Causes Act 1973

…

29 Creation of pension debits and credits
(1) On the application of this section-
(a) the transferor's shareable rights under the relevant arrangement become subject to a debit of the appropriate amount, and
(b) the transferee becomes entitled to a credit of that amount as against the person responsible for that arrangement.

…

(2) Where the relevant order or provision specifies a percentage value to be transferred, the appropriate amount for the purposes of subsection (1) is the specified percentage of the cash equivalent of the relevant benefits on the valuation day

…

(5) Otherwise, the relevant benefits for the purposes of subsections (2) and (3) are the benefits or future benefits to which, immediately before the transfer day, the transferor is entitled under the terms of the relevant arrangement by virtue of his shareable rights under it.

…

(7) For the purposes of this section, the valuation day is such day within the implementation period for the credit under subsection (1)(b) as the person responsible for the relevant arrangement may specify by notice in writing to the transferor and transferee.

 (8) In this section-

"relevant arrangement" means the arrangement to which the relevant order or provision relates;
"relevant order or provision" means the order or provision by virtue of which this section applies;
"transfer day" means the day on which the relevant order or provision takes effect;
"transferor" means the person to whose rights the relevant order or provision relates;
"transferee" means the person for whose benefit the relevant order or provision is made.

31 Reduction of benefits:

(1)
Subject to subsection (2), where a person's shareable rights under a pension arrangement are subject to a pension debit, each benefit or future benefit-
(a)
 to which he is entitled under the arrangement by virtue of those rights, and
(b)
 which is a qualifying benefit, 
is reduced by the appropriate percentage.

(2)
Where a pension debit relates to the shareable rights under an occupational pension scheme of a person who is in pensionable service under the scheme on the transfer day, each benefit or future benefit-
(a)
 to which the person is entitled under the scheme by virtue of those rights, and
(b)
 which corresponds to a qualifying benefit,

is reduced by an amount equal to the appropriate percentage of the corresponding qualifying benefit.

(3)
 A benefit is a qualifying benefit for the purposes of subsections (1) and (2) if the cash equivalent by reference to which the amount of the pension debit is determined includes an amount in respect of it.

34 Implementation period

(1)  For the purposes of this Chapter, the implementation period for a pension credit is the period of 4 months beginning with the later of-

(a) the day on which the relevant order or provision takes effect, and
(b) the first day on which the person responsible for the pension arrangement to which the relevant order or provision relates is in receipt of-

(i) the relevant documents, and
(ii) such information relating to the transferor and transferee as the Secretary of State may prescribe by regulations.

(2)The reference in subsection (1)(b)(i) to the relevant documents is to copies of-

(a) the relevant order or provision, and
(b) the order, decree or declarator responsible for the divorce, dissolution or annulment to which it relates…”
Guidance from Government Actuary’s Department (December 2008)
“Active members aged over NPA
These should be valued as though they were immediate pensioners…
For active members aged 60 or above in the NPA 60 section of the Scheme, the pensioner cash equivalent should be calculated as:

CETV = [Calculation as defined] 
where all items above are defined as those in paragraph 3.4, and LS is the retirement lump sum that would be paid if the member had retired on the calculation date…” 
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