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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr P G Seager

	Scheme
	BL City Estates Limited Pension & Life Assurance Scheme – The Scheme

	Respondents
	The British Land Company Plc – British Land;

The individual trustees of the Scheme (the Trustees);

Legal & General; and

JLT Benefit Solutions 


Subject
Mr Seager’s complaint against Legal & General, British Land, the Trustees and JLT Benefit Solutions concerns the revaluation rate that he was told applied to his preserved pension.

The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Legal & General because, on the balance of probabilities, Mr Seager’s decision to retire rested on their provision of information based on the wrong revaluation of his preserved pension – in particular the early retirement illustration issued to Mr Seager in May 2008. 
The complaint is not upheld against British Land, the Trustees or JLT Benefit Solutions.

DETAILED DETERMINATION

Material Facts

1. Legal & General were the administrators of the Scheme.  It is my understanding that they also were responsible for providing draft documentation.
2. On 1 March 1992, Mr Seager left BL City Estates and became a deferred member of the Scheme.

3. The Scheme’s Rules in place at that time (dated 6 December 1977) made no provision for the revaluation of early leavers’ preserved benefits as this was not statutorily required until 1986 (following the Social Security Act of 1985 – SSA85).
4. It is not in dispute that the correct rate of revaluation applicable to Mr Seager’s preserved benefits is the statutory rate (the increase in the Retail Prices Index to a maximum of 5 per cent yearly until retirement age).

5. However, after leaving the Scheme, Mr Seager received various benefit quotations from Legal and General, which incorrectly applied fixed rate revaluation (5 per cent a year) to his preserved benefits.  They were:

· a withdrawal quotation dated 14 April 1992;

· a summary of withdrawal options issued through Anthony Gibbs Consulting Group on 6 July 1992;

· early retirement quotations at age 55 and 65 issued on 29 July 2003; and

· a quotation for early retirement commencing 15 May 2008 (Mr Seager was then aged 57) issued on 23 May 2008.

6. Mr Seager says that he received very helpful input from an administrator at Legal & General when he received the 2003 quotations (which was again confirmed by another Legal & General administrator in 2008), which enabled him:

“to fully appreciate the various elements of my deferred pension, how it was revalued to take into account the ‘Barber element’ as well as the treatment of the excess amount. Even more useful to me was to be talked through which elements of the revalued deferred pension were subject to what level early retirement penalty.” 

7. The May 2008 illustration quoted a full yearly pension of £10,700 or a tax-free cash sum of £44,554 plus a reduced yearly pension of £6,683. Mr Seager has provided a copy of the quotation which includes annotations on his projected benefits (to age 58 and 60) that he made at the time of receiving the quote and then speaking with Legal & General. 

8. Legal & General have confirmed that Mr Seager spoke to “various staff members, who gave him very in depth information about his pension and how it works” (albeit based on the incorrect premise that fixed rate revaluation applied to Mr Seager’s preserved benefits).

9. Mr Seager says that the correspondence and conversations he had with Legal & General “were fundamentally important in my decision-making process and demonstrate why I had much more than a mere expectation that I would receive Scheme benefits in deferment revalued at 5%, but placed absolute reliance on the information that was consistently and unequivocally given to me by L&G…” 

10. Until July 2008, Mr Seager was employed as a maintenance engineer with PME, a service provider dealing with the Home Office Estate of HM Government. In July 2008 his employer lost the Home Office contract to a new service provider (Amey) and as a result employees working on the contract were TUPE transferred to Amey.

11. Mr Seager says that Amey was keen to retain his services “as I was much valued as a qualified, highly able and experienced engineer”. However, on the lead up to the transfer he had been considering his future and obtained retirement quotations from Legal & General, Liverpool Victoria and Aviva (with whom he respectively held separate pension benefit entitlements). Mr Seager says:

“…based on the various pension quotations that I had received…and with due consideration of the level of my savings at that time [just over £31,000], and in particular the level of pension and tax free lump sum that I had calculated was due to come from the British Land Scheme (which I was aware would improve significantly for each year and month that I could last out without bringing it into payment), I took the decision to leave work…”. 

12. When Mr Seager left his job his salary was £28,841. In August 2008, Mr Seager vested his pension benefits with Liverpool Victoria (taking tax-free cash of £46,712 and a reduced gross monthly non-escalating pension of £768.25) and Aviva (a gross monthly pension non-escalating pension of £54.34). Mr Seager decided not to take his preserved benefits in the Scheme.

13. As their explanation for using fixed rate revaluation, Legal & General have provided a copy of a “Completed Alteration Report” (an internal document) for the Scheme, which was completed in April 1987 to instruct their administration team to make the changes detailed on it. Under the section entitled ‘FINAL SALARY SCHEMES  (Withdrawals Post 1.1.86)’, in answer to the questions:

“Do existing withdrawal benefits revalue?”, “Y” has been struck out;

“Are all withdrawal benefits to revalue?”, “Y” has been struck out;

“If all withdrawal benefits are not to revalue then the proportion of benefit for post 1.1.85 service must be revalued as in the SSA85. Is the basis to be: fixed 5% / SSA85 Index”, SSA85 Index has been struck out.


14. Legal & General say that the form would not have been completed “without the trigger of there having been an amending deed which precedes it… although neither Legal & General nor the trustees [are] able to produce a copy now”.

15. Legal & General also point out that the 1988 actuarial valuation report for the Scheme (produced by Legal & General) states the rate of revaluation for early leavers as 5 per cent fixed and say that since the Trustees were required to vet and sign off the report “it is clear that this is the basis upon which all parties were working”.

16. British Land say that fixed rate revaluation has never applied to the Scheme. A Supplemental Trust Deed and Rules to the Scheme’s original Trust Deed and Rules do not show that such a change was ever adopted. The Scheme’s Rules were amended on 20 October 1998 and state: 

“Where a Member withdraws from Pensionable Service at least one year before Normal Retiring Date the deferred pension will be increased during the period between the date of withdrawal and the Normal Retiring Date at the rate of 5% per annum compound with yearly rests (or such other amount announced by the Secretary of State in respect of the relevant period in accordance with the 1993 Act).”

17. Legal & General says:

“it does not make these changes unilaterally. Whether the Scheme’s more recent Trustees have any knowledge of a change is largely irrelevant, since they were not there at the time. Therefore for them to deny any responsibility in this situation would seem unfair”.  

18. The Scheme commenced winding-up in March 2006. As part of that process the Scheme’s documentation was reviewed and in November 2007, HSBC Actuaries and Consultants Ltd (then consultants to the Scheme), wrote to Legal & General:

“Further to our recent correspondence the Trustees’ legal advisor has the following queries on the draft data schedule which you issued on 18 October 2007:

….

….

3. Section 2.1 – “Deferred annuity”

…

…

“Paragraphs (ii) and (iii) under “Amount payable” refer to revaluation at 5% per annum compound. However, the Trustees’ legal advisor is of the view that the Rules of the Scheme only require revaluation of LPI maximum 5%, rather than a flat rate increase of 5%. Please revise the quotation to reflect this.”

19. Mr Seager’s preserved benefits were subsequently secured in a Legal and General bulk purchase deferred annuity contract. A policy document was issued to Mr Seager in November 2009. It was then that Mr Seager was notified that his preserved benefits were subject to statutory revaluation (rather than 5 per cent fixed rate). 

20. Mr Seager asked Legal & General to provide an early retirement quotation as at 31 January 2010. The quotation was issued on 20 November 2009 and advised a full yearly pension of £6,936 or a tax-free cash sum of £30,507 plus a reduced yearly pension of £4,576.

21. Mr Seager complained to the Trustees (via JLT Benefit Solutions, who were then the consultants to the Scheme) and there followed a number of exchanges between Mr Seager and JLT Benefit Solutions, with JLT Benefit Solutions informing Mr Seager that British Land and the Trustees were investigating the matter and in communication with Legal & General. 

22. The Scheme was officially wound-up (and the Trustees discharged) with effect from 9 April 2010.

23. In May 2010,  British Land notified Mr Seager:

“…it appears to us that the problem has arisen through statements issued to you by Legal and General. What can be said with certainty is that your entitlement under the scheme is to the lower pension figure from the quoted dated 20 November 2009. Therefore, we have asked them to investigate urgently and come back to us with a proposal and in particular whether they will pay you compensation….

However, we appreciate that this has left you in a state of uncertainty whilst this process continues. We are continuing to prompt Legal and General to conclude this matter as quickly as possible.

In recognition of the distress this may have caused you British Land would make you an immediate ex-gratia payment of £2,000…Receipt of this does not in any way prejudice your rights under law.”    

24. Mr Seager accepted British Land’s payment and made a fresh approach to Legal & General. Whilst the review of Mr Seager’s situation continued, in July, Legal & General asked Mr Seager whether he would like to take his pension benefits at the lower level (based on statutory revaluation) informing him that his acceptance “would be without prejudice to any solution that is finally reached”. Mr Seager declined their offer.

25. After further exchanges, Legal & General (on 22 September) wrote to Mr Seager:

“We appreciate that receiving incorrect quotations would have created an expectation that you would receive a higher pension that that which you were subsequently quoted and should receive. However, that does not, of itself mean that you should actually receive the higher benefits.

The trustees have a duty to administer the Scheme correctly. In your case both Legal & General and the Trustees agree that the correct rate of revaluation for your benefits is the statutory rate.

In recognition of the mistakes that have been made in issuing you quotations, we enclose a cheque in the sum of £500.”  

26. Mr Seager returned Legal & General’s cheque and complained to this office. To date Mr Seager has not taken his pension benefits with Legal & General. 

27. The below table compares Mr Seager’s benefits at age 60 based on 5 per cent fixed rate and statutory revaluation (the Legal & General annuities are level in payment with a 50 per cent spouse’s pension payable on death):

	Benefits
	5% Fixed Rate 
	Statutory Rate
	Difference

	Gross yearly full pension 
	£11,912 
	£7,924
	£3,988

	OR
	
	
	

	Tax-free cash sum and
	£53,091
	£35,315
	£17,776

	Gross yearly residual pension
	£7,963
	£5,297
	£2,666


28. In summary Mr Seager’s position is:

· he is conservative by nature and carefully planned his retirement over a number of years;

· it would have been foolhardy for him to leave his job and retire without first double checking his position; 

· the retirement quotation he received from Legal & General in May 2008 did not surprise him and confirmed that 5% fixed rate revaluation applied to his benefits in deferment;

· if he had been told in May 2008 that statutory revaluation applied to his preserved benefits in the Scheme, he would have factored this into his retirement calculations (with appropriate help from his brother who has been involved in pension administration for many years) and concluded that he needed to remain in employment until at least age 60 to fund his lifestyle choices;

· remaining in employment would not have been a hardship; Amey were keen to retain his services, he enjoyed his job, had a close working relationship with his colleagues and was (and remains today) in extremely good health;
· the information he received from Legal & General in 2008 (and over the previous 16 years) was absolutely instrumental in his decision to leave his job.

29. In summary British Land’s position (and on behalf of the Trustees) is: 

· Legal & General are solely responsible for the position that Mr Seager now finds himself in;

· despite being notified, in November 2007,  the correct revaluation rate for early leavers, Legal & General issued to Mr Seager, in May 2008, an early retirement quotation using 5% fixed rate revaluation;

· it is possible that if Legal & General had issued a correct quotation in May 2008 that Mr Seager may have continued working and his complaint may never have arisen;

· the April 1987 ‘Completed Alteration Report’ is an internal document of Legal & General’s, which was not signed by the Trustees or British Land. The document does not constitute evidence of an amendment to the Scheme’s Rules, which would require some form of amending authority such as a deed. Neither British Land nor the Trustees have been able to find from their records any such amendment.  
30. In summary Legal & General’s position is:

· they do not deny that they provided Mr Seager with incorrect information for some time regarding the revaluation rate applicable to his preserved benefits, but say that all of this information was given in good faith and on their understanding that Mr Seager’s pension was governed by the Scheme’s later rules (applicable about the time the Closed Alteration Report was completed) and that neither they nor the Trustees appear to have realised this until members benefits were bought out;

· nevertheless, Legal & General agree that Mr Seager is entitled to statutory revaluation of his preserved pension;  

· whilst they provided a range of services to the Scheme this does not negate the fact that the Trustees are ultimately responsible for the Scheme’s governance;

· They do not agree that Mr Seager retired solely in reliance that his preserved benefits would attract 5 per cent fixed rate revaluation and that he would not have retired if he had known that statutory revaluation applied as the yearly differential in pension of just over £2,500 [they appear to have taken the reduced pension and ignored the cash sum] “would not seem to us to be enough to affect an individual’s decision to retire early, when set against the benefits of retirement and more importantly when one considers the lifestyle that Mr Seager has enjoyed since he left work”;
· Mr Seager still has yet to take his pension (even though he is now over 60), despite knowing, six months after making his decision to retire that the correct lesser rate of revaluation is applicable to his deferred pension; 

· Mr Seager has failed to show that he changed his position and made various contractually binding commitments to third parties which he would not have done if he had known the true position;

· he has not changed his lifestyle and so he cannot say that the misinformation he received has caused him a financial loss and since 2009, when he knew the true position, he has continued to spend money on going on holiday and home improvements.
Conclusions

31. Legal & General say that the information they gave Mr Seager was given in good faith on the understanding that his pension was governed by the Scheme’s later rules. However, they are unable to provide a copy of these and British Land do not have a copy and deny that the revaluation rate for early leavers preserved benefits has ever been fixed at 5 per cent. 
32. British Land’s position is supported by the Scheme’s provisions - the 1998 Supplemental Definitive Trust Deed and Rules only refer to the 1977 Rules.
33. Nevertheless, none of the parties now dispute that statutory revaluation applies to Mr Seager’s preserved benefits.  

34. In 2007, Legal & General were notified that they were using the wrong revaluation basis. Nevertheless, they still provided Mr Seager with an early retirement quotation in May 2008 which used 5 per cent fixed rate revaluation.

35. I do not agree with Legal & General’s assertion that the provision of this incorrect information ultimately rests with the Trustees. Legal & General failed to provide quotations in 2003 and 2008 in accordance with the Scheme’s provisions at that time.  They were the administrators of the Scheme and ought to have known what the proper documented basis for revaluation was. This amounts to maladministration by them alone. 
36. Mr Seager says that he meticulously planned his retirement and would not have retired early if he had known the true revaluation basis.  I accept, essentially based on the clear evidence of his annotations of the May 2008 estimate and the undisputed fact that he asked questions at the time, that the assumption of fixed rate revaluation underlying that estimate was material to his decision. 
37. Retiring early, in reasonable reliance on taking the pension as estimated at a later date, was potentially to Mr Seager’s detriment and if he was worse off as a result of doing so than if he had stayed in his job.  It is irrelevant that he did not actually draw the pension when he retired.  
38. It is often difficult for a person in a situation such as Mr Seager’s to demonstrate what he would have done had he had correct information, for the simple reason that the option did not arise.  Mr Seager was never faced with a decision whether to retire or carry on working knowing the correct revaluation basis.  He can only now reconstruct his decision in the context of his argument that he has acted to his detriment.  I have to balance that whatever he asserts may be coloured by the present importance of it, against the fact that the actual situation that he would have faced cannot be reconstructed.
39. The relevant questions for me are:

a) Would the difference between the benefits based on incorrect and correct revaluation have been critical to Mr Seager being able to live his chosen lifestyle? (On its own, the level of the lifestyle he planned for is irrelevant.  It is a matter of choice.)  If it is not critical to it then Mr Seager cannot say that he relied on the revaluation being fixed.
b) If the difference was critical to the planned lifestyle, would Mr Seager have retired with a lower standard of living? If he would then he cannot claim to have relied on the revaluation assumption to his detriment.
40. Mr Seager says that his intention, on giving up work at 58, was to defer taking his Scheme benefits until at least age 60.

41. Assuming for ease of comparison that Mr Seager would not have taken tax-free cash from the Scheme, at age 60 his total yearly income (including his Liverpool Victoria and Aviva pensions) would have been £21,767 (that is £11,912 + £9,219 + £636) on the wrong figures and £17, 779 (that is £7,924 + £9,219 + 636) on the true figures, a difference in gross income of just over 18 per cent. 

42. My view is that an 18 per cent drop in income for life is significant and consequently Mr Seager’s lifestyle would not have been as he planned – even taking into account that he had savings. 
43. Turning now to question b), Mr Seager says he could easily have carried on working to age 60. He would have earned for a further two and a half years, but would have had to work, which evidently out of preference he would not have wished to.  Two and a half years’ pay on his then salary is about £72,000.  He would never at the time have considered precisely what giving up the pay (and having to work) was worth to him. But the effect of his argument that the Scheme pension was critical to his decision is that he claims to regard working and receiving £72,000 in the short term to be at least as valuable as the difference in pension for life of just under £4,000.
44. As it happens, that makes perfectly good sense actuarially since the two are roughly equivalent.  I say “as it happens” because (as I have already said) Mr Seager would never actually have made any such comparison of value since the question did not arise at the time.  But the actuarial equivalence does indicate that in broad terms Mr Seager’s argument that he would have continued to work is not irrational.  
45. The detail which Mr Seager went into to establish his position before deciding to retire does not suggest that he gave priority to not having to work – it suggests he made a balanced decision that could have gone either way. The balance was in favour of not working based on the pension he expected to receive and I find his argument sufficiently convincing that the balance would not have been in its favour on the lower, correct, pension. 
46. Legal & General suggest that the fact that Mr Seager has not made a downward adjustment to his lifestyle and has not yet begun to draw the pension, even at the lower level, means that the difference in pension was not critical to his decision.  Mr Seager says that his expenditure was planned and budgeted for in the expectation of the higher pension and most of it would have been incurred if he had continued to work.  
47. Mr Seager has disclosed his savings and other income sources.  The Scheme pension at one level or the other is obviously highly material to his lifestyle, so I disregard the fact that he has continued to live off savings while waiting for this matter to be decided.  And his decision to continue for the short term at least to enjoy holidays and other leisure pursuits even after the discovery of the incorrect revaluation basis is not so unreasonable that it should count against him.
48. I therefore find, on the balance of probability, that Mr Seager would not have left his job if Legal & General had provided Mr Seager with a correct (using statutory revaluation) early retirement illustration in May 2008.
49. Mr Seager’s true loss is the earnings that he would have received if he had remained in employment.  But I have already remarked that that loss is actuarially at least equivalent in value to the difference in pension.  As he was prepared to accept the, lower value, pension difference he should not be compensated by more than that.  There is therefore no question of Legal & General compensating him for the lost pay, which is more than the value of the pension he expected. Mr Seager will be adequately compensated by a pension calculated as if the yearly revaluation in deferment was 5 per cent.  
50. This matter has caused Mr Seager inevitable distress and inconvenience. The £300 offered by Legal & General (albeit when they did not accept there was any actual financial harm to Mr Seager) is a modest sum but it does reasonably acknowledge the nuisance that Mr Seager has experienced.
Directions  

51. I direct that within 14 working days of this determination:

· Legal & General are to apply 5 per cent fixed rate revaluation to Mr Seager’s preserved benefits and send Mr Seager a fresh policy document to confirm that this has been done;
· pay Mr Seager £300.

TONY KING
Pensions Ombudsman 

27 March 2012 
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