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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mrs M O'Grady

	Scheme
	European Steel Sheets Executive Pension Scheme

	Respondents
	Capita ATL Pension Trustees Limited (Capita)


Subject
Mrs O’Grady’s complaint is that Capita have made a wrong decision that her pension should be reduced to approximately £16,000.  She makes subsidiary complaints concerning:
· the level of fees paid to professional advisers;

· the “added value” brought by Capita in relation to its charges;

· the investment of the Scheme’s assets.
The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against Capita because:

· they correctly concluded that they should not interfere with a decision made by earlier trustees;

· in the particularly difficult circumstances of this Scheme, Capita’s charges are not unreasonable;

· Capita are not responsible for fees settled by trustees before them or for the investment policy adopted before they were appointed.

DETAILED DETERMINATION
1. My earlier Determination (74558/1) dated 30 December 2010, contains an account of previous events.  I have not repeated them here.  In short I found that annuities should have been purchased on the death of Mr O’Grady when pensions were established for Leo Bissex, who was and is a minor, and Mrs O’Grady.  I found that a subsequent decision was incorrectly made by the then trustees to reduce Leo Bissex’s pension as a result of the Scheme’s funding being insufficient to support both pensions. (Amongst other things I found that it had been influenced by the views of Mr S who was not at the time a trustee). 
2. My direction in full is set out below.
“The trustees shall, within 28 days of the date of this Determination, meet and reconsider the allocation of funds from 2005 onwards, having regard to the initial basis on which the pensions were determined, the financial circumstances of [Mrs O’Grady] and Leo Bissex and the fact that the assets should then have been (and should now be) used to buy annuities.  In making their decision the trustees shall have regard to the fact that the Scheme is arranged on a money purchase basis, there is no surplus or deficit, and that there was always the possibility that [Mrs O’Grady’s] pension might have to be reduced.  The trustees shall then, forthwith, advise [Mrs O’Grady] and Leo Bissex of their decision in writing, giving reasons.”
3. Mrs O’Grady’s complaint concerns the events that followed that Determination.  
4. Following the previous Determination, the then trustees, The Santhouse Pensioneer Trustee Company Ltd (Santhouse)
 and Mr Talib Dad, (together, the Previous Trustees) instructed Mr I, an independent financial adviser, to contact Ms Bissex and Mrs O’Grady and obtain details of their financial circumstances.  Mr I wrote to Mrs O’Grady on 6 January 2010.  The full substance of the letter was as follows.
“I would like to arrange a meeting with yourself and [Ms S Bissex, Leo Bissex’s mother] with a view to reaching a conclusion regarding the problems relating to the above pension Scheme.

I am happy to meet with you one evening, perhaps Monday or Tuesday next week (11 or 12 January) and would be grateful if you could please give me a call either at the office, or on my mobile so that we can get something arranged as quickly as possible.

I am sending a similar letter to Ms Bissex, so hope that we can get something into the diary without delay.”
5. Neither Mrs O’Grady nor Ms Bissex contacted Mr I, who told the Previous Trustees that he followed up his letter to Mrs O’Grady with a telephone call.  Mrs O’Grady’s solicitor, Mr Conti, says that Mr I’s letter was without proper context and Mrs O’Grady, being an elderly lady living alone, was disinclined to meet a stranger.

6. The key events in this complaint are two meetings of the Previous Trustees.  I therefore set out the minutes of those meetings in full.

7. The first was held on 27 January 2010 and was attended by Mr Talib Dad and Miss W and Mr E of Santhouse.  The minutes stated:
“•    Meeting started by covering the areas that Ombudsman had discussed within their previous correspondence, acknowledging that the Scheme rules dictate that annuities should have been purchased when the dependants were identified.  Trustees discussed the fact that this occurred prior to the appointment of [Santhouse] but that in the PO’s opinion, the current trustees failed in their duties to remedy the situation when the Scheme was transferred to [Santhouse].

Issues discussed and agreed amongst the Trustees:

· The trustees having read the PO’s final Determination, agreed that they were obliged to reassess the pensions that should have been paid to both Dependants since Leo’s was reduced in 2005, take into account the financial situation of both dependants, take into account that the Scheme is and always had been a defined contribution arrangement and purchase an Annuity for Leo Bissex only within 28 days of the date of our Trustee meeting, after advising the Beneficiaries in writing of their decision.
· To make an informed decision on how to re-distribute the fund fairly, it would have been beneficial for us to have sight of the financial details of both dependents [sic] (one being Master Bissex’s parents as he is still a minor).  Neither of these was made available to us after a request was made by [Mr I] (Scheme’s Financial Adviser).

· Upon receipt of the 2005 Actuarial Report and the recommendations therein, at the request of [Mr S] and Mr Talib Dad, May O’Grady continued to receive pension at the original rate, meaning that Leo Bissex’s pension had to be reduced to allow for this.  This decision was made against the express recommendations set out by our Actuary.
· The claim made to the PO on behalf of Master Bissex is that he should be reimbursed the pension he should have received from the date he became a dependant to present, and then continue on the £20k per annum until the later of his 18th birthday or the end of full time education – The Trustees assessed the value of the fund and agreed that the fund could not support a continuation of pension for either Dependant at the pre 2005 levels.

· It was noted that the initial pensions were calculated in a 2:1 ratio in favour of Mrs O’Grady as at the death of Mr O’Grady whereby she was to receive £40k for life, and Leo was to receive £20k until the later of his 18th birthday or the end of full time education.
· The trustees agreed that it would be fair and would make sense to reimburse what Master Bissex would have received from the original decision to date in the form of an annuity, in order to restore his current position to the same as May O’Grady.  Following which, the Trustees could then carry out a pension review on both members in the proportion originally decided upon, to decide upon the level of pension available to each Dependant going forward.  The overall outcome however should be that Leo is paid an annuity on a ratio of 2:1 as originally agreed at the date of death, based on what the current fund can afford.
· The Trustees agreed that the pension should be paid until Master Bissex’s 18th birthday only, as having to secure an Annuity now meant that we could not guarantee whether Master Bissex would continue into further education.

Action points.

It was agreed that [Miss W] would carry out the relevant pension calculations in order to determine the appropriate share of the fund to distribute to each dependant in order to pay future pensions on a 2:1 ratio.
[Miss W] also agreed to obtain an annuity quotation from IFG Financial Services (sister company) in order to calculate the purchase cost of an annuity paying 10,000 per year from the date Leo’s pension was reduced to present.
[Miss W] agreed to draft the decision letters to the Dependants and forward them to Mr Dad for approval before they were issued.”
8. On 29 January 2010 the Original Trustees wrote to Mrs O’Grady.  The letter stated:
“The trustees of the European Steel Sheets Executive Pension Scheme held a trustee meeting in Solihull yesterday, as instructed by the Pensions Ombudsman.
Please note that the Ombudsman requested that when the trustees meet to decide upon the future of the dependants’ benefits, they should take into account the financial circumstances of both Master Leo Bissex and yourself.  I understand that [Mr I] contacted both Ms Bissex and yourself in writing and by telephone to arrange a meeting to assess your financial situation; however both of you declined to either attend a meeting or provide any details.  The decisions have therefore been made without the provision of evidence of either of your financial circumstances.

…
The trustees have therefore decided that Master Leo Bissex is entitled to reimbursement of pension payments not paid to him from December 2005 through to January 2010 totalling £61,012.49, this will be secured in the form of an annuity payable until Master Leo Bissex turns 18 years old.  In view of the fact that you continued to receive a pension at the original level of £40,000 per annum throughout this period, despite the recommendations provided by the Scheme Actuary, the Trustees consider it appropriate that the reimbursement represents payment of a £20,000 pension per annum to Master Leo Bissex for the same period.
When determining the length of the annuity contract payable to Master Leo Bissex, as the Trustees have no way of knowing whether Master Leo Bissex would decide to enter into further education at age 18, it has been decided that the annuity contract will cease at age 18.  There would be no way of monitoring whether Master Leo Bissex had entered into full time education and therefore should an annuity contract have been purchased to age 21, there is the risk that he could receive an additional three years worth of pension payments that he was not entitled to.
Turning to the issue of future pension payments for the dependants, the Trustees have had to consider that this Scheme was established on a defined contribution basis, which means that there was always a risk that the pension levels could decrease at any time in the future.  The future pension levels would therefore have to take into account the current value of the Scheme assets and an assessment of what level of pension could be maintained in the future.  The Trustees felt that the most responsible and fair approach would be to apply the same proportions of pension payable to each dependant that was established at the outset, ie. you receive an ongoing pension which is exactly twice the amount per annum to that paid to Master Leo Bissex.  This is calculated as follows:
Current fund value:
£454,991.00

Reimbursement to Master Leo Bissex:
-£61,012.49

Available fund for future pensions:
£393,978.51

A fund of approximately £67,170 will buy an annuity for Master Leo Bissex paying an annual gross pension of approximately £12,942 until he turns 18 years of age.  (This is in addition to the annuity being purchased in respect of the reimbursement of unpaid pension).
The remaining fund of £326, 808.51 will provide you with an annual gross pension of £25,884.00, this will be payable until the next mandatory review in 2015.  The new pension level at that point will be based on the Government Actuary [sic] Department rate applicable at that time and the value of the fund, there will then be a further mandatory pension review at age 75 in accordance with HMRC legislation.

The above annuity price and pension quoted for each member are approximate and based on the limited information we are able to access without the assistance of an Independent Financial Adviser.  When official quotes are obtained for the purchase of the annuity, the final figures may have to be altered very slightly but we are confident that this is a good illustration of the approximate levels payable.

The trustees are required to purchase the annuity for Master Leo Bissex within 28 days of 29 January 2010 and therefore we will decide upon which financial adviser will be used for this.

As you know, the Ombudsman’s determination is legally binding and can only be appealed against in the High Court, therefore, should [you] be unhappy with the Trustees’ decision, I would suggest obtaining your own legal advice in this regard.
Lastly, please note that any professional fees that have been accrued to date will have to be paid from the fund and therefore the above available fund value quoted may be less after these have been satisfied.  In the event that the values are different, we will write to you again before the annuity is purchased.”

9. The Previous Trustees wrote a substantially identical letter to Ms Bissex.  Both letters were sent by Santhouse and copied to Mr Talib Dad.

10. It is said for Mrs O’Grady that following receipt of the 29 January letter she asked for an opportunity to present information about her financial circumstances and that the Previous Trustees then decided to give Mrs O’Grady and Leo Bissex the opportunity to provide financial information.  

11. The second of the two significant trustees’ meetings took place on 23 February 2010 at the offices of Mr Conti’s firm.  Mr Conti says that this venue was freely chosen by the Previous Trustees and that his preference was for the meeting to be held elsewhere.  As well as Miss W and Mr E of Santhouse and Mr Dad, present were Mr S, Mrs O’Grady’s son, and Mr Conti. Mr Conti has described it as a fact finding meeting followed by a trustees’ meeting.  He says that the only legal advice he gave was to Mr O’Grady’s son, representing his mother, and in particular he did not give the Previous Trustees any legal advice. He says the minutes of the meeting (which he did not see at the time) are neither comprehensive nor entirely accurate).  Mr Conti also says that he understood from the Previous Trustees that Ms Bissex had been invited to attend.
12. I set out the minutes of this meeting in full as it is at the centre of the complaint.
“European Steel Sheets Executive Pension Scheme Trustee Meeting Notes
TRUSTEE MEETING MINUTES
MEETING DATE: 23 FEBRUARY 2010, HBJ GATELY WAREING OFFICES, BIRMINGHAM.
ATTENDEES:
MR R O’GRADY - REPRESENTING HIS MOTHER, WIDOW OF MR ROY O’GRADY (TRUSTEE), MRS MAY O’GRADY
MR MARIO CONTI (MAY O’GRADY’S SOLICITOR)
[Miss W] AND [Mr E] (ON BEHALF OF [Santhouse]) 
MR TALIB DAD (TRUSTEE). 
[Mr S] (EX TRUSTEE).
PURPOSE OF MEETING:

TO REVISIT THE DECISION MADE BY THE TRUSTEES ON 27 JANUARY 2010 AT THE REQUEST OF MR MARIO CONTI, REPRESENTATIVE OF MAY O’GRADY.
MINUTES:
· The trustees have now been presented with the financial details for Mrs O’Grady - nothing has been received from Ms Bissex
· Mario Conti introduces Mrs O’Grady’s son Roy, as he is attending to represent her
· It is outlined what Trustees are going to discuss, then Mario reminds us that the decision Trustees make is completely down to the Trustees, and unless something highly controversial is done, he doesn’t think it can be challenged
Issues Considered:
· Trustees identify the three areas Trustees need to address - what has happened, what Trustees are going to do now, and how Trustees are to go about it
· From looking at the Ombudsman’s ruling and what TPAS are saying
, it would appear that the two sides are contradicting one another
· Mario informs us that TPAS is simply a filter before complaints go to the Ombudsman, and so what the Ombudsman has said should be final. It is a Trustee decision on which the TPAS directions should not have any bearing
· From looking at the financial details provided for Mrs O’Grady, it would appear she needs in the region of £40,000
· Trustees discuss the family background regarding the parties involved - The Trustees are told that Mrs O’Grady wasn’t aware of the relationship Mr O’Grady was having with Ms Bissex, their son Roy was.  Mr O’Grady was in his fifties when he was with Ms Bissex, who was in her early twenties.  Trustees are given the impression that Mr O’Grady was a bit of a “free spirit”
· The image the son Roy and Mario are trying to paint is that Ms Bissex was never anything serious to Mr O’Grady, and she moved on quite quickly after he passed away, whereas Mrs O’Grady still visits his grave and genuinely mourned his passing - She was never divorced from Mr O’Grady as that is not the way their family worked.
· Mario informs us that the decision of the Ombudsman is legally binding, and Trustees must follow their direction and back up the decisions Trustees make with evidence, he claims that TPAS have nothing solid to support their arguments with. 
· The point is then raised by the son Roy that there have been no formal tests, or evidence produced, to show that Leo is in fact Mr O’Grady’s son, which Trustees are informed is a bit of a debated topic, apparently [Mr M] is a possibility, who is the man Ms Bissex is now with and who supports the two of them (apparently)
· The son Roy is very clear in stating that Mr M is a schemer and wants the money for himself - they are in no need for the money as they apparently go on lots of holidays and have numerous expensive cars on the driveway - Mr O’Grady’s son lives on the same street as Ms Bissex and informs us that she has very recently bought a new car
· Trustees are informed that it wasn’t Ms Bissex that was paying for Leo’s education, it was Mr O’Grady’s other son - it was being paid from the company “Infometal,” [sic] and the only reason this was stopped was due to the company going into administration -which matches with the IPS [Santhouse’s associate company] records as Trustees administer both pension Schemes
· The money Ms Bissex has been receiving has apparently not been spent on Leo, but on her vices instead - according to Roy O’Grady

· It is possible that as Trustees, we should look to giving the money meant for Leo to a relative to look after, uncle or grandparent perhaps
· The problem trustees face is that they need to see what debts Ms Bissex has incurred as a result of bringing up Leo, as the debt sheets she has sent through do not show how they are incurred, no evidence to suggest this is anything to do with Leo
· [Mr M] is apparently living with Ms Bissex and Leo, and according to Mr O’Grady, he provides them both with financial stability - he is not short of money and so there shouldn’t be any problems with getting into debt, especially as they never paid for his education and there is no need for it anymore
· One point that does need to be considered is that [Mr M] is not married to Ms Bissex, nor is he Leo’s father, and so if he were to leave then Ms Bissex and Leo would no longer have any financial stability
· The main points Trustees need to consider are; what would the deceased have wanted?  What is the level of dependency of each member?  What level of pension can the fund support as it has been underperforming for a number of years
· The son Roy has informed us that there is a house in the [West] Indies that his father bought in the name of Ms Bissex, and so this is now hers, valued at approx £Imillion - she is not renting it out, and so that is an avenue of income she is denying according to them
· From looking at the deeds used to govern the Scheme, under the 82 deed when the member passed away, all the funds should have gone to the widow, with a maximum of 2/3 of the fund value, and the surplus to provide dependants pensions, under the 94 deed all the money goes to widow and dependant as decided by the trustees
Mario Conti has argued that when the deeds [were] changed, they suspected that the change in benefit structure was not a conscious decision by the Trustees, it would have just been signed to keep the deed up to date
· Mario explains that in his Professional Opinion, the three directions of the Ombudsman [were] to have a meeting, make a decision, and then purchase annuities, Over and above that, it is the decision of the Trustees according to Mario Conti
· It would appear from the comments of Roy O’Grady and [Mr S] that the Scheme was set up for Mr and Mrs O’Grady, but he would have wanted to provide for his son, and so it isn’t unreasonable to think that Leo should be provided with some level of pension
· [Mr S] was a trustee when the benefits [were] being decided, and he suspects that because it was a 2/3 max pension to spouse, that is how they came up with the figures of £40k to £20kper annum in the first instance
· According to [Mr S], when Mr O’Grady died he was still married to Mrs O’Grady, and was in the process of sorting out the separation of their funds
· [Mr S] feels that Mr O’Grady was the type of person that would have dealt with his responsibilities, and so his wife and child would have been looked after, but probably not Ms Bissex, he felt that both dependents [sic] were meant to get a pension, but not at the expense of Mrs O’Grady
Mario Conti, Roy O’Grady and [Mr S] leave the office and the Trustees hold a private meeting to discuss their decision:
Trustee conclusions:
· Trustees have investigated as far as they can as limited information is being provided by Ms Bissex, despite numerous clear requests.  We asked for details of all household income and no explanation has been provided as to why she cannot work to support Leo as well
· With the evidence the Trustees are now presented with, it would appear that Mrs O’Grady has a far greater need for the funds than Leo - she has remortgaged the family home a number of times to survive, and has resulted in her paying an interest only mortgage.  She has no source of income and can’t get a job due to her hearing problems and age, whereas Ms Bissex could still get a job as far as Trustees are aware, but has decided not to work
· The trustees feel that it is their responsibility to use their discretion to award the higher pension to the person who has proved that they need the funds, the trustees feel that the pension fund is not responsible for meeting the total cost of Leo’s upbringing, but to contribute towards the costs of his upbringing.
· The debts incurred by Ms Bissex may not be as a result of bringing up Leo, no evidence has been presented to suggest that they are, the Trustees do not feel that repayment of the debts is how the pension Scheme assets should be used
· In Mario Conti’s opinion, the trustees have done what the Ombudsman has requested of them, and so it will be very hard for them to go against our decision - if there was to be any complaint it would have to go to the county court, and even then, the Trustees have done what the Ombudsman has asked us to do
· Mr Talib Dad suggests that a pension of 6-7,000 per annum would be appropriate for Leo Bissex in order that the fund is contributing towards his upkeep as was originally intended, this provides a pension of over twice the amount currently payable to Leo Bissex
· Trustees work out roughly how much an annuity at this level would cost and deduct this from the current fund value of £450,000 to leave a balance of around £415,000
· Trustees roughly calculate based on May O’Grady’s current GAD rate that this would provide a pension of approx 33,000 per annum which means a reduction to her annual income of over 7,000
· Trustees decide that May O’Grady could make some cut backs in her monthly expenses to accommodate the drop in income, and feel that the level decided upon would cover her essential living costs
 Action Points
· [Ms W] agrees to draft letters to each Dependant and send them to Talib Dad for approval before issuing them
· [Ms W] agrees to obtain the appropriate annuity quotations following the meeting, in order to be able to provide exact pension details to the Dependants” 
13. On the following day (24 February 2010) Santhouse sent an email to Mr Conti, with a copy to Mr Talib Dad.  It said that 
“An email has just come to light that Ms Bissex sent to [TPAS] on 16 February, which was at the bottom of a long train of emails sent onto us.  It was not made clear at the time that at the bottom of the emails there were details relating to income and outgoings for Ms Bissex as this was not presented to the trustees in an email.”

14. It went on to set out the detail of the financial information.  It said that “…we asked for details of all household income and no details regarding [Mr M] have been provided, there is also no explanation as to why Ms Bissex is unable to work to bring in an income herself”. It said that Santhouse would be speaking to Mr Talib Dad that afternoon.
15. Evidently the Previous Trustees decided that the information made no difference to their conclusion because they wrote the same day to Mrs O’Grady with figures that were consistent with the outcome of the previous day’s meeting.

16. The letter stated:

“As you know, the Trustees met with Mr Mario Conti, your son Mr Roy O’Grady and [Mr S] (ex-trustee) this week to gather further evidence, in order that the directions of the Pensions Ombudsman could be fully satisfied.  The Trustees subsequently held a private meeting to reconsider the future distribution of the Dependants’ benefits from the above fund, in light of the new information.
The meeting proved to be very useful.  It became apparent that you are completely depend[e]nt upon the benefits paid from the fund and that due to your age and your hearing disability, you are unlikely to be able to work again in order to supplement the income that you receive.
The Trustees were reminded during the meeting that the governing Scheme rules in place at the time Mr O’Grady died allowed for a pension to be paid to a Spouse as well as any other dependant.  The levels of pensions payable however are to be determined at the discretion of the Trustees.
The Trustees are satisfied that your late husband would have wanted to provide for you after his death, but also that he would have felt responsible for and would have wanted to provide some level of financial assistance for any child of his.  With this is mind, the Trustees have decided to purchase an annuity for Master Bissex which will pay an annual gross pension of £6,500 until his 18th birthday. This pension is an increase of £3,549.53 per year to the current pension in force and provides financial assistance of £541.66 per month to his carers in order to assist with the essential costs of living. 
The approximate cost to purchase such an annuity is between £30,000 and £34,000.  The exact amount will be confirmed once annuity quotations have been obtained.
The remainder of the fund will be earmarked for the provision of a pension to you, based on a current fund value of £450,000.00 your share would be approximately £416,000, which could provide you with an approximate maximum annual pension of £33,000.00 per annum if you continued drawing the funds directly from the SSAS as you are currently.  You are free to use the fund to purchase an annuity for yourself and we have approached IFG Financial Services in Manchester on your behalf to obtain such a quotation as discussed with your son during the meeting.”
17. Mrs O’Grady and Ms Bissex were both dissatisfied with the Previous Trustees’ second decision.  Mrs O’Grady instructed her solicitors to pursue a complaint against them.  Ms Bissex sought further assistance from the Pensions Advisory Service (TPAS) and complained to the Previous Trustee.  Annuities were not purchased.  Mrs O’Grady’s solicitors threatened proceedings in the High Court.  Mr Talib Dad said that he had been threatened with physical harm by Mr M, and had also come under pressure from Mrs O ’Grady’s family.  Miss W of Santhouse reported that she had received a threatening telephone call from Mr R O’Grady.

18. In March 2010 the Previous Trustees sought legal advice from Mr Briggs of Burges Salmon and were told that the decision of 23 February 2010 had been improperly reached.  In May 2010 the Previous Trustees resigned and on 6 July 2010 the Pensions Regulator appointed Capita as sole trustee.

19. On 29 September 2010 Capita held a meeting.  Two Capita employees were present (abbreviated in the minutes as “RK” and “JF”) and two representatives of Burges Salmon (Mr Briggs, “JB” and Ms King, “KK”) who were advising them.  As relevant the minutes say:

“2.   Mr O’Grady’s death benefits
It was agreed that the objective of the meeting was to resolve the outstanding issues in relation to Mr O’Grady’s death benefits and the Pensions Ombudsman’s determination dated 30 December 2010.
The Trustee confirmed that they had read and understood JB’s [Mr Briggs’] letter of advice dated 28 September 2010.
JB provided a brief background to the matter and drew the Trustee’s attention to the Determination of the Pensions Ombudsman.  RK and JF acknowledged that they had read the Determination and understood both the conclusions drawn by the Pension Ombudsman in paragraphs 23 to 31 of the Determination and the directions made.

The Trustee agreed with the advice of JB that in order to address this matter properly they needed to:
(a)
review the decision made by the former trustees (Mr Talib Dad and Santhouse pensioneer Trustee Company Limited) on 27 January 2010 (“the January 2010 Decision”) and decide whether or not they consider it to be a valid decision of the then trustees, i.e. a decision which has been properly reached;
(b)
consider the status of the Trustee decision made on 23 February 2010 (“the February 2010 Decision”); and
(c)
if they do not consider either the January 2010 or February 2010 Decisions to be valid, follow the directions of the Pensions Ombudsman made on 30 December 2010 and reach a new decision themselves.
3.  Consideration of January 2010 decision.

Mr B directed the trustee to his letter of advice dated 9 March 2010 to the previous Trustees to the Scheme.  RK and JF confirmed that they had duly considered the legal advice provided in this letter.

The Trustee considered the minutes of the meeting at which the January 2010 Decision was reached in the context of the requirements of a ‘valid’ trustee decision as set out in Harris v Lord Shuttleworth (1993).  The Trustee drew the conclusion that the meeting was: well run; clearly documented; and considered the Pensions Ombudsman’s determination and his directions. 
The Trustee discussed whether the previous trustees had (a) asked themselves the correct questions, (b) directed themselves correctly in law and adopted the correct construction of the Scheme Rules, and (c) considered only relevant factors.  RK and JF concluded that the minutes of the meeting provided sufficient evidence that this was the case and that they had no reason to doubt the validity of the decision reached.
4.  Consideration of February 2010 decision.

JB advised that if the January 2010 Decision is a valid decision, the then trustees did not have the power to alter or revisit their decision, ie. it was not within their powers to hold a new meeting in February 2010 and make a new, very different, decision.  
RK and JF accepted this advice and concluded that there was no reason to consider the February 2010 Decision further as it should never have been made.  The Trustee accepted the legal advice that the February 2010 Decision is invalid.
Following their decision that the January 2010 Decision is a valid trustee decision, RK and JF concluded that there was no scope for them to make a “fresh” decision themselves.  It was discussed whether a fresh decision could be made by the Trustee on a ‘belt and braces’ basis but JB advised that such a decision would have no standing.
5.  Mario Conti’s correspondence and decision.

JB pointed the trustee to the recent correspondence with Mrs O’Grady’s legal adviser Mr Conti, in particular his email dated 19 March 2010 to JB and his email to RK dated 2 September 2010. 
JB advised that in his opinion, the points made by Mr Conti were relevant considerations for the Trustee to take into account to the extent to which they are correct and/or contained relevant information.  The key objections made by Mr C were:
(a) The use of the fund for Leo Bissex was contrary to Mr O’Grady’s intention that the main beneficiary of the Scheme would be his widow Mrs May O’Grady.  Mr Conti based this information on the view of [Mr S], a trustee of the Scheme at the time of the original decision to distribute the Scheme’s fund in 1999.

JB advised that this is not something the Trustee could take into account.  He pointed to paragraph 30 of the Pensions Ombudsman’s determination in which the Ombudsman held that [Mr S] has no standing in the matter.  JB further explained that it would be unsafe to rely on the memory of one of three trustees at that time, particularly when the 1999 trustee meeting minutes gave no reason for the decision.  JB reminded both RK and JF that it was at that time common practice for trustees not to give reasons for decisions and therefore this is not unusual.
(b)  The January 2010 Decision was, in Mr Conti’s view, a preliminary decision which was reconsidered in February 2010.

JB advised that this assertion is not reflected in the January 2010 Decision minutes nor the correspondence to the members.  On the contrary, both the minutes and the correspondence clearly show that the opposite is the case.
(c)  Reducing Mrs O’Grady’s pension would be ‘inappropriate and inequitable’ as she is dependent on her pension from the Scheme.  Mr Conti asserted that Leo Bissex’s mother is wealthy and by implication he is not reliant on the pension.  JB advised that because the trustee’s hands are tied in relation to the January decision, they cannot take this information into account.  In any event, RK and JF disagreed with the assertion made as the financial information provided to them by both Ms Bissex and Mrs O’Grady shows that both are reliant on their pensions.

JB made clear that the decision as to the validity or otherwise of the January 2010 and February 2010 Decisions had to be made by the Trustee.  He could not make the decision but merely provide legal advice on legal issues and the process generally.  RK and JF acknowledged that they understood.
After considering the legal advice provided by JB, the Pensions Ombudsman’s Determination of 30 December 2009, the Rules of the Scheme, the decisions made by the Scheme’s previous Trustees in January 2010 and February 2010, and the arguments of Mr Conti, the Trustee resolved to reinstate the January 2010 decision.
6. Implementation of the decision.

It was discussed how to implement the January 2010 decision, following the decision that this must be followed.

It was noted that according to the Scheme rules, the pensions must be secured by annuities.  It was concluded that it was not possible to commute either pension into a lump sum without an amendment to the Rules.
It was discussed whether the annuity for Leo Bissex could be paid directly to Sarah Bissex on his behalf.  Schedule G, Clause 9 permits a child’s pension to be payable to any person with whom the child resides or under whose care and control he is in.  The Trustee was satisfied that such a person is Sarah Bissex. 

The Trustee considered the status of the pension payments made this year from the date of the January 2010 Decision to the present date. It was decided that these payments would be treated as overpayments in the case of Mrs O’Grady.
Action points:
(a)  RK will calculate the level of back payments due to Leo Bissex. 
(b)  RK will obtain quotes for annuities for both Mrs O’Grady and Leo Bissex based on the value of the fund remaining after the back payments have been made. These annuities will be on the basis of the 1999 decision and in the ratio of 2:1.
(c)
R K will transfer a sum of £20,000 to Leo Bissex as a part payment of the back payments of pension due to Leo Bissex since 2005.”
20. Capita wrote to Mrs O’Grady on 4 October 2010 setting out in considerable detail the decision, the reasons for it and the potential financial consequences – in particular that the future annuity income was likely to be less than half her current pension.  The reduction was likely to take effect in November, they said.  They wrote in similar terms to Ms Bissex.
21. Mrs O’Grady objected and she made representations to Capita, while Mr Conti communicated with Mr Briggs.
22. Capita wrote again to Mrs O’Grady on 20 October 2010.  They explained (with supporting calculations) that there were now sufficient funds for her to receive a future pension of about £16,000 and Leo Bissex to receive about £8,000.  
23. Mrs O’Grady subsequently made an application to my office, and Capita decided not to purchase annuities until the outcome of the complaint was known.
24. Submissions have been made by both sides concerning the relationship between Mr O’Grady and Ms Bissex and Mr and Mrs O’Grady, as well as Ms Bissex’s financial situation.  I have not included them below as they are not material to my determination.

Summary of Mrs O’Grady’s position

25. Mrs O’Grady herself has put the matter succinctly.  She said: “Simply my husband left me £40,000 per annum for life.  This has now been reduced to £12,000 pr annum … which is a travesty and a massive blow to my life.  How has this come about …??”

26. The Previous Trustee’s decision dated 27 January 2010 should not have been made without a proper attempt to ascertain the financial circumstances of Mrs O’Grady and Ms Bissex.  Therefore the decision needed to be taken afresh and this was properly done on 23 February 2010.  Ms W of Santhouse was keen to have another meeting once the flaw in the process leading to the first decision was pointed out, and it was strongly implied by the Previous Trustees that the first meeting was faulty.
27. Mrs O’Grady provided the Previous Trustees with written details of her financial circumstances, corroborated by bank statements.  Ms Bissex merely provided a note of her household outgoings, without any details of her financial circumstances.

28. Ms Bissex was invited to attend the meeting held on 23 February 2010, but did not respond to the invitation.

29. Although Mr S was no longer a trustee, his knowledge of what had happened in the past was useful, and it would have been wrong of the Previous Trustees to ignore him.

30. The intention of the trustees in 1999 was to give Mrs O’Grady the maximum pension permitted under HMRC limits, which was £40,000 a year, with the remainder going to other dependants.

31. Capita failed in its duty to ensure that Mr O’Grady’s wishes were respected, which were that Mrs O’Grady was well taken care of.  Reducing Mrs O’Grady’s pension was not something that Mr O’Grady would have wanted.
32. Five years ago the Scheme’s assets amounted to nearly £1,000,000, now they are valued at less than half that amount.  Professional trustees and their advisers have done very well out of the Scheme, taking excessive fees to Mrs O’Grady’s detriment.

33. Mr S’s audit fees are excessive, given the size and simplicity of the Scheme.

34. Mrs O’Grady’s pension should not be affected by the trustee’s costs of dealing with her complaint.  Mr Conti is not charging her for his services.  There was no need for Mr Briggs to write letters and make telephone calls that did not change the position and added to the Scheme’s costs, and, in the context of a matter that should have gone on to be dealt with by this office, “to lecture me endlessly on matters where I have considerably greater knowledge and experience”. 

35. The underlying issue is what is fair to Mrs O’Grady in the present circumstances.  I should feel able to take into account the history and previous maladministration in reaching a conclusion as to a fair outcome.
36. To put matters right for Mrs O’Grady (a) the Previous Trustees’ decision dated 23 February 2010 should be adhered to by Capita, (b) an unspecified element of professional fees paid out in 2010 should be returned to the Scheme, and (c) Capita should pay her compensation for distress and inconvenience caused to her.

Summary of Capita’s position
37. The Previous Trustees ought not to have been persuaded by Mrs O’Grady or Mr Conti to re-exercise their discretion when they had no power to vary a properly made decision.

38. Mr Briggs says that Ms W of Santhouse told him that Mr Conti pressured her firm to revisit its decision dated 27 January 2010. 
39. It was foolhardy of Mrs O’Grady not to respond to Mr I’s request for a meeting.
40. Holding a trustees’ meeting in Mrs O’Grady’s solicitor’s office was not a neutral venue for Ms Bissex.

41. They allege that Mr Conti exercised undue influence on the trustees, and impressed on them what conclusions they should reach and what decision they should take.

42. They say I was mistaken in Determination number 74558/1 to direct that Mrs O’Grady’s and Ms Bissex’s financial circumstances were to be taken into account.  The trustees tried to obtain this information, but it was irrelevant anyway.

43. Information about Mrs O’Grady’s and Ms Bissex’s financial circumstances was not essential, as the crux of my first Determination was that in 1999 the pensions were set up with a 2:1 ratio and those pensions should have been secured with annuities.  There was a requirement that the 2:1 ratio had to be maintained.  Even if Mrs O’Grady was destitute, the trustees could not depart from the 2:1 ratio.

44. It is impossible to say with any certainty what the trustees’ thinking was in 1999.  One of those trustees has since died and the others resigned some years ago.

45. Mr Dad was not a trustee at the time of Mr O’Grady’s death, and was not someone in whom Mr O’Grady confided.  Mr Dad could not therefore give any meaningful opinion as to what Mr O’Grady’s wishes would have been.  Mr S’s influence should have been resisted by the trustees.

46. My Determination should make Directions as to costs, otherwise Mrs O’Grady will have litigated at Leo Bissex’s expense.  The trustee’s fees and those of its solicitor for dealing with the complaint should be charged to Mrs O’Grady’s notional share of the Scheme’s assets.
47. Mr S is an accountant whose firm, Sephton & Co, receives fees for auditing the Scheme’s accounts and providing a pension payment service.
Conclusions

The background
48. Mrs O’Grady asks how it has come about that her pension has been reduced so severely.  She is right to ask that.  It is more than evident that neither Mrs O’Grady nor Leo Bissex have been well served by some of those who have been involved with administering and advising on the Scheme.  The initial decision to pay unsecured pensions left them vulnerable.  The investment performance, for whatever reason was unable to support those pensions.  The efforts to deal with the results of that unfortunate decision have misfired more than once, doubtless causing more anguish to the innocent beneficiaries than Mr O’Grady could ever have imagined.  There has even been a side-show in the form of somewhat unattractive mud slinging at the final stages of representation. 
49. Nevertheless, the immediate problem is that there are insufficient funds with which to provide the pensions that were settled on in 1999.  It has to be faced.  I am conscious that the decisions that have had to be made (including my own) have significant financial consequences for the two people concerned.  In this determination I am dealing solely with a complaint against Capita. Capita’s decision turned on a point of law - being which, if either, of the two purported decisions of the Previous Trustees was properly made and so effectively binding.  
50. Having no complaint against the Previous Trustees, I have not taken submissions from them and have avoided considering whether their actions constituted maladministration.  There may yet be such a complaint.  (In view of the need for an urgent conclusion as to the amount of Mrs O’Grady’s pension – and hence Leo Bissex’s, it would not have been helpful to deal with a complaint against the Previous Trustees at the same time.)
51. I have set aside all evidence concerning the relationships between the parties and others near to them.  I have also set aside evidence as to their financial position – except insofar as is necessary to consider whether the Previous Trustees carried out my direction to reach their decision having regard to the financial circumstances of Mrs O’Grady and Leo Bissex (not, note, his mother, although there would indubitably be a link between his financial circumstances and hers).  I have also disregarded allegations of undue pressure exerted by family and associates of the parties.  
Were Capita right to conclude that a proper decision had been made?
52. On the key issue, I find that Capita were correct to take the 27 January 2010 decision as properly made.  My reasons for this are set out below.
53. The 27 January 2010 conclusion was clearly expressed as a decision in the minutes.  There is nothing to indicate that it was provisional and/or potentially subject to review in the light of later submissions.  (It records in several places what the trustees had “agreed”).  Nowhere subsequently did the Previous Trustees record that the first meeting was faulty.
54. The meeting was immediately followed by letters to Mrs O’Grady and Ms Bissex which set out the outcome of the meeting.  Once again there was no suggestion that the decision could be revisited or that further evidence would be taken into account.
55. The basis on which Mr Conti acting for Mrs O’Grady sought to have the decision revisited was that the evidence gathering process was faulty (in that the communication from Mr I was inadequate). For Capita it has been said that if Mrs O’Grady sought to challenge the decision on those grounds, she should have done so by way of formal dispute. 

56. There might well have been a middle path if the Previous Trustees had indeed concluded that the evidence gathering process had failed.  If they thought they had made an error of law, or there had been maladministration, they could have taken steps to void and revisit the decision – having sought the agreement of the parties.  But that is not what happened.  They apparently made a second decision on new evidence, without taking into account that a minuted and communicated decision had already been made.  They did not expressly decide that the decision making process was defective.  They decided to have another go, having been supplied with new evidence.

57. I have gone as far as to consider whether the Previous Trustees should have regarded the evidence gathering process as evidently defective.  I can see no overwhelming reason that they should.  If the letters from Mr I could have better set out the background, little was lost by not having done so.  Mrs O’Grady (and Ms Bissex) knew the context.  Mr I could have been contacted for further explanation.  Mrs O’Grady had previously been represented and could have been so again (if only to ensure that Mr I’s approach was bona fide.)  So the Previous Trustees had asked for evidence that was not provided.  I directed them to have regard to the financial circumstances of the two dependants of Mr O’Grady – but it was implicit that they could not have regard to evidence that they asked for but did not get.
58. As a matter of law, the first decision stood, having been made in the knowledge that neither Mrs O’Grady nor Ms Bissex had supplied financial information after having been asked to contact the Scheme’s independent financial adviser and in the absence of any clear later conclusion that the Previous Trustees’ evidence collection was defective (rather than just that there was new evidence).  That being so, none of the personal information that came to light after the 27 January 2010 decision is relevant and none of the allegations that it was disregarded or given inadequate weight by Capita have any remaining relevance.
59. I do not need to consider the substance of the second purported decision.  But I note in passing that the circumstances in which it took place were always likely to add fuel to future dispute.   Mrs O’Grady was in opposition to the Previous Trustees, but Mr Conti agreed, even if reluctantly, that they should hold what should have been (disregarding that a new decision need not have been made) an independent meeting in his offices and in circumstances in which the only legal advice appeared to come from him. The record made by Santhouse of the meeting (or more accurately, two meetings) indicate that Mr Conti’s advocacy of Mrs O’Grady’s case was weighted by the Previous Trustees as if it were advice.  I fully accept it would not have been intended as such and that Mr Conti did not have the opportunity to review the minutes. (I disregard the allegation that Mr Conti applied undue pressure. It is not material to this decision other than as evidence of the unconstructive animosity that developed between those advising the parties.)
Capita’s own decision making process
60. Mrs O’Grady suggests that Capita in effect delegated the decision to Burges Salmon (and Mr Briggs in particular).  The evidence is simply that Capita took his advice.  The picture is made slightly more complicated because they would have known what his view was as soon as they took up appointment, because he had given the same view to the Previous Trustees.  But it was open to them to take alternative advice, without there being any particular requirement to.  And I have no reason to doubt that, as minuted, that they knew that the decision was for them to make.  In any event, I have found that the advice and the decision were essentially correct.

61. For Mrs O’Grady it is suggested that Capita and Burges Salmon are biased against her.  Some of the correspondence between the firms (not set out above, but which I have seen) has been robustly expressed but I do not think it represents bias.
Charges and investments
62. Mrs O’Grady complained about the fees charged by Capita, Burges Salmon and Mr S.  Since its appointment by the Pensions Regulator, Capita has had to deal with the competing claims of Mrs O’Grady and Leo Bissex (represented by his mother Ms Bissex and her partner Mr M.)  The papers copied to my office indicate that Capita received letters, emails and telephone calls concerning these claims, all of which it dealt with or arranged for Burges Salmon to do so.  I note that Capita capped its fees and am not prepared to go so far as to say that those fees were excessive.  
63. The annual audit fee was paid shortly before Capita was appointed, so there can be no complaint against them about it.  (But I note in passing that Sephton & Co – who I understand are responsible for audit and payroll - charged £4,406.25.  Bearing in mind that the Scheme’s assets consisted entirely of cash, and there are no active members and just two beneficiaries, an audit would seem to be straightforward.  I noted in my previous Determination that Mr S left Sephton & Co in 2003.  I also commented in that Determination about the influence of Mr S.  Presumably Capita will carefully review the audit and pension payment requirements, if it has not already done so.)
64. Similarly the suggestion that the investments have performed badly appears to be more appropriately aimed at trustees in place before Capita, who have been in place for under a year.

Overall conclusion and costs
65. It follows from the above that I do not uphold any aspect of Mrs O’Grady’s complaint about Capita’s decision.
66. For Capita it is suggested that it would be unfair for Leo Bissex to have to bear (indirectly) his share of the costs to the Scheme of dealing with the complaint.  In my view, that Mrs O’Grady has followed her complaint through the process was a regrettable, but not unpredictable, consequence of earlier decisions as to benefit allocations.   I do not find that her decision to proceed was so unreasonable that she should bear the whole cost herself.

TONY KING

Pensions Ombudsman 

3 June 2011 
� Referred to as “the IPS Partnership plc” in my previous Determination – that being the name of (I believe) its parent company and used in some correspondence.


� This appears to be a reference to submissions previously made on Ms Bissex’s behalf by the Pensions Advisory Service


� I am told that Capita had been told by Ms Bissex’s TPAS adviser that she did not own a property in the West Indies (though nothing turns on this)
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