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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mr W Richards

	Scheme
	James Hay Select Self Invested Personal Pension Plan (the Plan)

	Respondents
	James Hay Group (James Hay)


Subject

Mr Richards says that James Hay conducted a post A-Day Conversion Review of his income drawdown arrangement after 6 April 2006, but before he made his annual income withdrawal in June 2006. The effect of this was that he used a greater proportion of his Standard Lifetime Allowance (SLA) than would have been the case had the review been deferred until after he had drawn additional benefits in that year. James Hay have refused to put Mr Richards in the position that he would have been had the review taken place after his first post 6 April 2006 income drawdown.

Mr Richards says that information provided to him after 6 April 2006 by James Hay was incorrect and misleading and did not provide sufficient warning that he was approaching his SLA limit.

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld only to the extent that James Hay was at fault in not issuing a statement detailing the amount of SLA used by Mr Richards’ pre April 2006 benefits, although this did not of itself cause him financial loss. James Hay as Administrator was able to choose when the post A-Day Conversion Review was undertaken as long as it occurred before 6 April 2008.
DETAILED DETERMINATION

Material Facts

1. Mr Richards established a Self Invested Personal Pension (SIPP) with James Hay on 12 April 2002. From 27 May 2003 he arranged to utilise the income drawdown facility to withdraw a combination of income and tax free cash from the Plan. Further withdrawals were made on 10 June 2004 and 27 May 2005.

2. From 6 April 2006, a new regime for the tax treatment of pensions was introduced under the Finance Act 2004 (FA2004). This introduced the concept of a Standard Lifetime allowance and a Pension Annual Allowance. From 6 April 2006, the SLA was £1.5M and benefits provided from funds over that limit would be subject to an additional tax charge of 55% if drawn as a lump sum and 25% if drawn as income, known as Lifetime Allowance Charges (LAC).

3. In order to determine the extent to which pension benefits taken by an individual before 6 April 2006 had already eroded their SLA a valuation factor of 25:1 is applied to the maximum pension payable to that individual. The date used to calculate the maximum pension payable will be when a benefit crystallisation event (BCE) occurs. This could be:

· Designation of funds to provide unsecured pension;

· Payment of a Pensions Commencement Lump Sum;

· Purchase of a lifetime annuity;

· Designation of funds to provide an alternatively secured pension at age 75;

· The transfer of a SIPP to an overseas pension scheme;

· If a lump sum is paid out in the event of a member’s death prior to any benefits being taken from the SIPP.

At each and every BCE the value of the fund crystallised to provide benefits is calculated and compared with an individual’s available lifetime allowance to determine whether a LAC is payable.

4. Pension schemes providing income drawdown for scheme members prior to 6 April 2006 had two years from that date to value the pension benefits and convert these to the unsecured pension regime under the FA2004 rules. James Hay, as Administrators chose to convert existing members’ pension plan income drawdown at the date of the first annual review following 6 April 2006 or at the first BCE that occurred post 6 April 2006, whichever was earlier. This was a business decision and they explain it allowed them to phase their work. The new income limits would then remain unchanged until a review of the plan value and income limits took place after five years or an earlier BCE.

5. Individuals were able to obtain protection from the LAC in respect of pension rights that had built up before 6 April 2006 by making an application before 6 April 2009 for either Primary Protection (where the value of the fund prior to 6 April 2006 exceeded £1.5M) or Enhanced Protection (where an individual believed that they might at some later stage exceed their SLA following a BCE).

6. James Hay say that they distributed an e-mail to financial advisers in March 2006, and as a result White Financial Planning Services Ltd (Mr Richards’ IFA) would have been aware that James Hay were due to convert Mr Richards’ existing income withdrawal to unsecured pension under FA2004 on or around the date of his next annual review on 29 May 2006. This would have had the effect of combining Mr Richards’ three pre 6 April 2006 tranches of income into one and altering the maximum available income level. White Financial Planning Services say that they have no record of receiving this e-mail.
7. Mr Richards wrote to James Hay on 9 June 2006 enclosing a Benefit Payment form requesting additional benefits from his SIPP. Two days earlier James Hay had completed a Conversion Review for Mr Richards. His SIPP was revalued and his existing benefit limits were recalculated under the post A-Day regime. As a consequence his three existing tranches of benefit were combined and the maximum income available in respect of his pre A-Day benefits was increased from £33,400.83 to £44,678.84.

8. James Hay says that they are not registered to provide financial or taxation advice to Mr Richards about the decisions that he needed to take. They say that from the information provided, his IFA should have been able to calculate that his pre A-Day benefits would be valued at £1,116,971.00 (£44,678.84 x 25) or 74.46% of the SLA. They say that if it was considered that Mr Richards was likely to exceed the remaining 25.54% of the SL, he should have applied for Enhanced Protection from HMRC prior to 6 April 2009. 

9. Mr Richards was sent a ‘Benefit Statement: Tranche 4 - Unsecured Pension’ by James Hay on 5 July 2006 indicating under the heading of ‘Lifetime Allowance’:

‘Lifetime Allowance used for this tranche


7.06%

Lifetime Allowance used for all benefits from this Plan
7.06%’

10. James Hay say that it was disappointing that this letter did not clarify the percentage by which Mr Richards’ SLA had been eroded by his pre A-Day benefits since this would have identified the potential for exhausting his SLA earlier than expected.

11. Mr Richards took the following additional benefits from his fund:

26 June 2006
7.06%

17 May 2007
6.28%

18 June 2008
5.68%

28 May 2009
4.24%

This left a residual SLA of 2.28% with a monetary value of £41,040.

12. The issue of Mr Richards’ SLA being fully depleted was first identified by James Hay when they received a request from Mr Richards for additional benefits from his SIPP on 28 April 2010. The payment of the additional benefits requested would have meant that Mr Richards’ overall benefit exceeded the SLA and thus subject to an additional tax charge. James Hay wrote to Mr Richards setting out his options on 29 April 2010.

Summary of Mr Richards’ position  
· Had James Hay not converted his Plan to Unsecured Pension (USP) before he took further benefits during 2006-7, the maximum income at 5 April 2006 (£33,400.83p.a.) would have been used for the x 25 test. Instead the value at 29 June 2006, (£44,678.84 p.a.) which was that much higher, was used.

· Subsequent correspondence was inaccurate and misleading and should have alerted him to the fact that he was approaching his SLA with the additional benefits taken in 2007, 2008 and 2009.

· Whilst White Financial Planning Services Ltd say that they appreciated that James Hay needed a system in place for dealing with the conversion of drawdown plans, they could have used their discretion to revisit Mr Richards’ 2006 review so that his benefits did not exceed the SLA.

· White Financial Planning Services Ltd accept that they should have advised him to apply for Enhanced Protection before 6 April 2009.

· White Financial Planning say that the information provided by James Hay and the action taken by them did not alert him to the potential problem of exceeding the SLA.

· Had James Hay not completed the Conversion Review until after his regular annual benefit request, the problem would not have arisen.

· The letter dated 29 April 2010 was the first indication of how close he was to the SLA.

Summary of James Hay’s position  
· During 2005 James Hay introduced guides to Pensions Simplification (the changes under FA2004) and protecting existing pension rights from the SLA tax charges. These made it clear that advice should be sought from an IFA.

· In March 2006, James Hay distributed an e-mail to financial advisers advising that for existing drawdown pensioners, benefits would have to be assessed under the new rules within 2 years of 6 April 2006, and it was their intention to do this at the time of the next annual review after that date. Until then the existing maximum income level would apply.

· Based on this information White Financial Planning would have been aware that the conversion of Mr Richards’ income drawdown to unsecured pension would have taken place on or around the date of his next review which was due on 29 May 2006.

· Mr Richards should have received independent financial advice regarding the effect on his SLA of pre A-Day benefits and could have applied for Enhanced Protection at any time up to 5 April 2009.

· James Hay carried out the conversion of drawdown plans in a consistent way for each of its 38,000 clients.

Conclusions

13. Following A-Day, there was a transitional period of two years during which James Hay, as the administrator for the Scheme, had to convert existing income drawdown pensions to unsecured pensions. Precisely when, within this period, the conversion was done, was for James Hay to decide. James Hay says that the Conversion Review was carried out in a way that was consistent for each of their 38,000 clients, that is to say at the time that each yearly plan review was due. Mr Richards’ review took place on 7 June 2006.

14. I see no reason to criticise James Hay’s administrative arrangements with regard to this although this was not necessarily to each client’s advantage.  The policy they adopted was methodical and allowed them to phase the work.
15. James Hay also had an obligation to provide certain information to their clients. There was a requirement to provide a statement following each BCE showing the percentage of SLA that had been used. Such a statement had to be issued within three months of each BCE. These statements were issued by James Hay for Mr Richards, but Mr Richards’ IFA says that they were misleading because they only related to post April 2006 benefits and did not make this clear. Whilst this may have been confusing to the layman, an IFA would, or should, have known that pre April 2006 benefits would have depleted the SLA. 

16. Mr Richards’ IFA accepts full responsibility for financial and taxation advice provided to Mr Richards.  The IFA could have obtained information regarding the percentage of SLA used by pre April 2006 benefits from James Hay with a view to offering his client advice as to whether an application for Enhanced Protection of his pre April 2006 benefits was appropriate. Having advised Mr Richards when the SIPP was set up in 2002, and also having been involved with subsequent drawdown applications, it is inconceivable that his IFA would have accepted that only 7.06% of the SLA had been used by all the benefits in payment, both pre and post April 2006, as at June 2006.

17. There was no duty on James Hay to issue a statement in respect of pre April 2006 benefits until the first BCE after April 2006, which triggered a ‘Deemed BCE’ in respect of the pre 6 April 2006 benefits. At this point pre 6 April 2006 benefits had to be tested against the SLA and a statement issued in respect of the percentage SLA used.

18. This statement relating to the SLA used by pre April 2006 benefits was not issued and constitutes maladministration on the part of James Hay. However, this did not have any effect on the percentage of SLA that remained available to Mr Richards and I find that the failure by James Hay to issue such a statement did not cause him financial loss, although I have no doubt that subsequently it has caused him a degree of distress. I make a suitably modest award below to reflect this.
Directions   

19. Within 28 days of this determination, James Hay shall pay to Mr Richards £150 in respect of the distress caused to him by their failure to issue a statement in 2006 detailing the amount of SLA used by the ‘deemed BCE’.
JANE IRVINE 

Deputy Pensions Ombudsman 

28 October 2011 

APPENDIX

Relevant provisions of the HMRC Registered Pension Schemes Manual

RPSM09102110 - Technical Pages: Member benefits: An unsecured pension: Overview: Pensions in payment on 5 April 2006

This guidance only covers members who became entitled to an unsecured pension before 6 April 2011…

1.1 Pensions in payment on 5 April 2006 going forward as an unsecured pension

[The Taxation of Pension Schemes (Transitional Provisions) Order 2006 - SI 2006/572]
Any pension being paid to a member aged under 75 on 5 April 2006

· as income withdrawal from a personal pension scheme… 

on 6 April 2006 became an unsecured pension from 6 April 2006 onwards.

The unsecured pension fund for these benefits in payment on 6 April 2006 will be held in a separate arrangement to any other unsecured pension fund held in respect of the member in the same registered pension scheme.

1.1.1 Transition into the unsecured pension rules on maximum payment and review of those limits

[The Taxation of Pension Schemes (Transitional Provisions) Order 2006 - SI 2006/572] 

From 6 April 2006 onwards there is no requirement to draw a minimum level of unsecured pension from such an arrangement. The maximum amount of unsecured pension that can be drawn will continue to be the maximum amount that could have been drawn under the relevant pre 6 April 2006 rules until the maximum amount is reviewed and a new basis amount set. The legislation calls this period in which the existing drawdown maxima apply the ‘first reference period’.

The first reference period runs from 6 April 2006 until the earlier of

· 6 April 2008, 

· the day before the day on which the basis amount is recalculated following the purchase of an annuity or scheme pension, and 

· the day before the day fixed by the scheme administrator on which to recalculate the basis amount. 

So scheme administrators have a period of up to two years after 6 April 2006 in which to recalculate the appropriate basis amount for existing arrangements. The next five yearly reference period will start from this recalculation point.

RPSM12303030 - Scheme Administrator Pages: Information Requirements and Administration: Information the scheme administrator is required to provide to the scheme member: Crystallised benefits and benefit crystallisation events - statement to member

1.2 Crystallised benefits and benefit crystallisation events: statement to member

[Reg 14 The Registered Pension Schemes (Provision of Information) Regulations 2006 - SI 2006/567 as amended by The Registered Pension Schemes (Provision of Information)(Amendment) Regulations 2008 - SI 2008/720]
The scheme administrator must provide the member with a statement showing the percentage of the standard lifetime allowance expended by benefit crystallisation events. The information that the statement must contain is set out below.

1.2.1 When the statement must be provided

The scheme administrator must give the member a statement

· at least once every tax year where the member has an actual entitlement to be paid a pension, or 

· within 3 months of a benefit crystallisation event in respect of the member. 

The scheme administrator is not required to provide a statement within 3 months of a benefit crystallisation event if a statement is required under 

· regulation 14(1)(a) - where the member has become entitled to a pension (see above), or 

· regulation 8(2) - information from the scheme administrator to personal representatives on payment of either a defined benefits lump sum death benefit or an uncrystallised funds lump sum death benefit - see RPSM12304010. 

There is no requirement to provide a statement to the member 

· if a statement containing the same information is required to be provided by an insurance company under regulation 16, 17 or 17A - see RPSM12306004, RPSM12306020 and RPSM12306040, or 

· in relation to a relevant existing pension (see RPSM11104910) to which an individual had an actual (as opposed to prospective) entitlement on 5 April 2006. 

Where the first benefit crystallisation event in respect of the member triggers a 'deemed BCE' under Article 28 of The Taxation of Pension Schemes (Transitional Provisions) Order 2006 - SI 2006/572 (see RPSM09104542), a reporting requirement arises in respect of that 'deemed BCE'. The scheme administrator for the scheme in which the 'deemed BCE' occurs must provide a statement to the member in respect of the 'deemed BCE', within 3 months of the actual BCE which triggered it.

1.2.2 Information required on the statement to the member

The statement has to show the percentage of the standard lifetime allowance expended by the following benefit crystallisation events

· the member’s benefit crystallisation events in respect of the scheme to the extent that the sums or assets subject to any such BCE have not been transferred to another registered pension scheme, and 

· where the scheme has received (directly or through earlier transfers) a transfer in respect of the member, any benefit crystallisation event, prior to the transfer, in connection with the sums or assets represented by the transfer, including ongoing investments from sums or assets represented by the transfer. 

The percentage expressed on the statement should go to two decimal places (i.e. 25.55%). This should be a rounded down figure, so 25.558% becomes 25.55%.

2 RPSM11104940 - Technical Pages: Lifetime allowance: Valuing benefits on BCEs: Pension in payment on 6 April 2006: An unsecured pension or an alternatively secured pension

2.1 Where the pre-commencement pension is being paid as an unsecured pension or an alternatively secured pension

2.1.1 Where the pre-commencement pension is being paid at the point of that first BCE as an unsecured pension

	
	[Para 20(4), Sch 36]


Where the pre-commencement pension is being paid from a scheme at the point of that first BCE as an unsecured pension the annual level of the pension in payment is taken as the maximum permitted annual unsecured pension payable for that pension year. This will be the amount as determined at the most recent valuation/review of the member’s fund. 


How future unsecured pension payments would fit into the post 5 April 2006 regime is dealt with on RPSM09102110. Where the pre-commencement pension is being valued within the transitionary period referred to in this page, the maximum is taken as that in force on 5 April 2006 (as detailed in the above page).
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