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PENSION SCHEMES ACT 1993, PART X

DETERMINATIONS BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mr A Brown

	Scheme
	British Airways Staff Pension Scheme

	Respondents
	British Airways Pension Trustees Limited (the Trustee)


Subject

Mr Brown has complained that he was given incorrect information about the value of his benefits in December 2008.

The Deputy Pensions Ombudsman’s determination and short reasons. 
The complaint should be upheld against the Trustee because Mr Brown was given the incorrect figure for his transfer value in 2008.
DETAILED DETERMINATION

Material Facts

1. Mr Brown commenced employment with British Airways plc in 1971. He joined the Airways Pension Scheme at the same time.

2. On 7 November 2008, British Airways plc sent Mr Brown details of a voluntary severance package, including a voluntary severance lump sum of £48,278. The severance arrangements set out in the letter were due to lapse on 1 December 2008. The amount of the severance payment was confirmed by e-mail on 18 November 2008.

3. British Airways Pensions (BA Pensions), the Scheme administrators, wrote to Mr Brown on 11 November 2008, enclosing a statement of pension benefits. On 13 November 2008, BA Pensions sent an e-mail to Mr Brown saying that they had reissued the statement because the original had quoted the pension payable at age 60 if he left on 31 January 2009. Mr Brown was unable to open the attachment to the e-mail and asked for it to be re-sent. On 17 November 2008, Mr Brown e-mailed BA Pensions explaining that he was in an internet cafe for 30 minutes and asking that they paste the contents of the attachment into an e-mail and send it to him. BA Pensions did this. The statement quoted a pension of £17,337.48 p.a. and, in the covering letter, Mr Brown was informed that (amongst other things) British Airways plc would purchase additional pension for him by reducing his voluntary severance payment. BA Pensions said that the current cost of purchasing £1 of annual pension was £22.40. They explained that the cost was market related and might change before Mr Brown’s retirement date.

4. On 18 November 2008, Mr Brown e-mailed BA Pensions requesting (amongst other things) details of his cash equivalent transfer value (CETV). Mr Brown was in the process of agreeing a divorce settlement. Although the e-mail does not refer to divorce, Mr Brown says that he spoke to BA Pensions on the telephone about his divorce. His e-mail was answered the following day and Mr Brown was told that BA Pensions would send him a benefit statement which would quote the transfer value. BA Pensions’ contact log shows contact with Mr Brown on 19 and 28 November 2008. On 19 November 2008 the log records that Mr Brown had requested details of what his AVC balance would purchase as an annuity if he left on 31 January 2009. It also says that a benefit statement had been ‘launched’ and that the information was to be sent together. On 28 November 2008 the log records that Mr Brown had been told that the first pension increase in April 2009 would be pro-rata.

5. The benefit statement was produced on 21 November 2008 and sent to Mr Brown on 2 December 2008. It quoted a transfer value of £250,061.01. Mr Brown says that the transfer value figure was entered on the financial information form (Form E) required for his divorce proceedings upon receipt. Mrs Brown had five transfer values: dated 31 March, 2 April, 11 May and 13 September 2008 and 28 January 2009.

6. On 30 November 2008, Mr Brown signed a form to accept voluntary severance. The form included the statement,

“I have read and understood the contents of this letter. I wish to take up voluntary severance on the terms set out here. I understand that by signing, dating and returning this letter to British Airways, I am irrevocably accepting the arrangements set out above and to leave British Airways on the terms described here ...”

7. Mr Brown also enclosed a lump sum option form in which he opted to transfer his severance lump sum into the Scheme. He was subsequently provided with a statement of retirement benefits which indicated that this had purchased a pension of £1,985.04.

8. On 5 December 2008, British Airways plc confirmed that they were able to offer Mr Brown voluntary severance. He was asked to sign and return a duplicate copy of the letter confirming his acceptance by 18 December 2008. Mr Brown signed the copy letter on 18 December 2008.

9. Mr Brown retired on 31 January 2009.

10. Mr Brown and his wife had decided not to opt for a pension sharing order, but to agree a split of their assets. On the basis that Mr Brown’s transfer value was £250, 061.01, the difference in the value of their pension rights was £70,839. Mr Brown was to pay his wife half the difference between the value of his pension and the value of her pension. Taking into account a 20% reduction for early payment, Mr Brown was to pay his wife £28,320.

11. In June 2009, Mr Brown contacted BA Pensions and requested a ‘divorce pack’. This contains literature explaining the pension options on divorce and one was sent to Mr Brown on 2 July 2009. BA Pensions also wrote to Mr Brown, on 3 August 2009, quoting a ‘cash equivalent benefit’ (CEB) of £526,746 as at 31 July 2009. (The term CEB is used when the member is a pensioner and transferring is no longer an option.)

12. Mr Brown queried the difference between the CEB quoted in July 2009 and the CETV quoted in December 2008.

13. On 10 November 2009, BA Pensions wrote to Mr Brown saying that the CETV quoted in December 2008 was estimated, based on the pension he had accrued to that date and market conditions in November 2008. They said that retrospective calculations had indicated that the figure should have been around £350,000. British Airways Pensions went on to say that the figure had risen substantially between November 2008 and July 2009 because of changes in market conditions; particularly, a significant fall in returns on gilts.

14. On 26 November 2009, BA Pensions wrote to Mr Brown again. They reiterated the point that changes in the economic climate had increased the CETV. However, BA Pensions went on to say that the CETV calculated as part of the benefit statement sent to Mr Brown on 2 December 2008 was incorrect. They said that a “progammatic error” had existed within the benefit statement routine, but that this had been corrected in December 2008. British Airways Pensions said that the CETV should have been £355,687. They went on to say that changes in the CETV should not affect Mr Brown if he was considering a pension sharing order because, if the Court determined that his wife should receive 50% of his pension rights, he would be left with 50% of his pension regardless of the amount transferred out. They did acknowledge that there “would be challenges” if he was trying to share/split other items instead of taking a pension sharing order because other items would not have increased in value to the same extent.

15. Mr Brown’s divorce was subject to a Court Order following a hearing on 18 March 2010. Under the terms of the Court Order, Mr Brown paid £75,000 to his wife out of the proceeds of the sale of their house. This agreement was based on a transfer value of £355,687 for Mr Brown’s benefits.

16. In the first stage response under the Scheme’s internal dispute resolution (IDR) procedure, BA Pensions said that the Scheme Actuary had advised the following:

· there is a difference in the methodology for calculating a CETV and a CEB in that the CETV is based on a deferred pension payable from age 60 and the CEB is based on the value of the pension in payment;

· the difference reflects different actuarial assumptions and, regardless of market conditions, the value of an early retirement pension is higher than a CETV in respect of a deferred pension at the same date;

· yields on index-linked bonds had fallen significantly between December 2008 and July 2009, which increased the market value adjustment applied to the CETV/CEB;

· Mr Brown’s pension increased between December 2008 and July 2009 and the increase was magnified by his augmentation (the CEB without augmentation would have been £477,848).

17. British Airways Pensions said that, under pension sharing orders, the final amount of the share cannot be known until the implementation of the order. They pointed out that there was likely to be a difference in transfer value quotations at the different stages of divorce discussions. British Airways Pensions said that, at the stage of the December 2008 quotation, it would not have been possible to know what the monetary value of the final order would be. They also said that, at the time of processing Mr Brown’s retirement benefits, they were unaware that he had used the transfer value in agreeing a settlement with his wife and, therefore, they could not have advised him as to how a pension sharing order might be affected by the move from active to pensioner status. 

18. British Airways Pensions offered Mr Brown £150 in recognition of their poor administration and any upset and inconvenience it had caused. This figure was increased to £500 by the Trustee at the second stage of the IDR procedure. At the second stage, the Trustee said that Mr Brown had entered into his divorce agreement in the knowledge that the transfer value quotation was incorrect and that he could have approached the Court to explain that he could not afford to pay the sum or to enter into a pension sharing agreement.

Mr Brown’s Submission

19. Mr Brown submits:

· he relied on the November 2008 benefit statement in deciding to take voluntary severance and for his divorce proceedings;

· BA Pensions were aware that he would use the information they provided for these purposes;

· he was in frequent contact with BA Pensions on the telephone and discussed his pension, the transfer value, divorce and severance;

· the contact log excludes calls to a direct line at BA Pensions which he used to discuss his situation, including his divorce;

· he requested a divorce pack in June 2009 because a copy downloaded from the website was not acceptable for the court bundle;

· the only reasons he would request a transfer value figure are for divorce or if he was transferring his pension;

· he understood that the figure was an estimate and might fluctuate, but could not have foreseen an error of £105,626;

· BA Pensions were aware in December 2008 that the information they had provided was incorrect and yet they did not inform him at the time;

· he would not have taken voluntary severance if he had been given the correct transfer value figure in November 2008;

· he had only applied to be considered for severance as at 1 December 2008; there was no guarantee that he would be accepted;

· his legal costs have risen from around £5,000 to around £15,000 as a result of the incorrect figures prolonging his divorce proceedings;

· an actuary was engaged by his wife’s legal team at his expense;

· if a pension sharing order had been sought instead of equalisation by cash offsetting, he would not have left British Airways because his pension income would have been insufficient for him to take voluntary severance;

· he has moved from Surrey to Cheshire to save costs and now lives in a village with no local employment; any available work is some distance away and on the minimum wage.

20. Mr Brown has provided a copy of his original terms of business letter from his solicitor which includes an estimate of £3,000 plus disbursements because it was anticipated that the case would be relatively straightforward. The final bill came to £13,223.44 and was made up of £8,812.50 solicitor’s fees, £3,950.94 counsel’s fees and £460 for one half of the actuary’s fees. Mr Brown was also required to pay £1,000 of his former wife’s costs.

The Trustees’ Response

21. The response submitted on behalf of the Trustees is summarised below:

· the transfer value provided in the November 2008 statement was incorrect and should have been £355,687;

· the letter accompanying the benefits statement stated that the transfer value was an estimate and was not guaranteed;

· they have no record that Mr Brown advised them during 2008 that he was arranging a divorce;

· they have no record of a transfer value quote being provided on the telephone;
· Mr Brown made his decision to take voluntary severance before 2 December 2008, when the incorrect transfer value figure was sent to him;

· the offer of £500 for distress and inconvenience is still open to Mr Brown.

Conclusions

22. The transfer value quoted in December 2008 was incorrect, which amounts to maladministration on the part of the Trustee. Although the error was the result of a programming fault within BA Pensions’ systems, ultimate responsibility for providing information for Scheme members lies with the Trustee.

23. Having found maladministration, it remains for me to determine what injustice Mr Brown may have suffered as a result. Mr Brown argues that he would not have chosen to take voluntary severance if he had known what the correct transfer value was in December 2008. However, he had signed the acceptance form, which in effect committed him (though not BA) to voluntary severance, prior to receiving the transfer value quote. I accept Mr Brown’s point that there was no guarantee at that point that he would be accepted for voluntary severance, but he had obviously made his decision to go if he was accepted. The amount of the transfer value could not, therefore, have been as key to his decision as he now believes. I do not find that Mr Brown would not have opted for voluntary severance in November 2008 if there had been no subsequent error in the transfer value quotation. It is Mr Brown’s recollection that he was given the transfer value figure over the telephone. Unfortunately, there is no evidence to support his recollection and, whilst I accept that it has been given in good faith, it would not be appropriate for me to accept one person’s recollection without something more to substantiate it.
24. In December 2008, the correct transfer value figure should have been £355,687. By the time Mr Brown’s divorce was being finalised, he had retired and the basis for calculating the cash equivalent of his benefits changed. The CEB figure of £526,746.29 quoted in August 2009 was not, in fact, incorrect since it reflected Mr Brown’s change in circumstances. This would have been the case even if the correct CETV figure had been quoted in December 2008. Nevertheless, the final settlement was based on £355,687. In the circumstances, I do not find that Mr Brown’s divorce settlement was adversely affected by the misquotation in December 2008. In view of this, it is not necessary for me to determine whether or not BA Pensions were aware that Mr Brown was seeking a CETV quotation for the purposes of his divorce in November 2008.

25. However, it is the case that Mr Brown incurred additional legal costs as a result of the change in the amount of CETV quoted by BA Pensions. I find that he should be compensated for this and have made directions accordingly.

26. I also find that Mr Brown has suffered considerable distress and inconvenience as a consequence of the error and this should be recognised. The Trustee has offered £500 as redress and I find this appropriate.

Directions

27. I now direct that, within 21 days of the date of this determination, the Trustee shall pay Mr Brown £4,410.94 for his additional legal costs (counsel’s fees and actuary’s fees) and £500 for distress and inconvenience. 
JANE IRVINE 

Deputy Pensions Ombudsman 

13 January 2012 

-1-
-8-

