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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr P Walker

	Scheme
	Blagden Industries Money Purchase Scheme (the Scheme)

	Respondents
	Alexander Forbes Financial Services Limited (AFFS)


Subject
Mr Walker complains that AFFS (at the material time, Johnstone Douglas Limited (JD)) as the consultants, actuaries and administrators to the Scheme misled him to transfer his pension benefits from the BP final salary pension scheme (the BP Scheme) to the Scheme. 
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against AFFS because:

The evidence we have seen does not support the view that Mr Walker was misled by AFFS in their capacity as the consultants, actuaries and administrators to the Scheme at the time of the transfer of his benefits from the BP Scheme to the Scheme.  
DETAILED DETERMINATION

Material Facts

1. In around 1997 AFFS (at the material time JD) acted as consultants, actuaries and administrators to certain pension schemes operated by Blagden Industries Limited.  In July 1997 Blagden Chemicals Limited (a subsidiary of Blagden Industries Limited (Blagden Chemicals)) acquired a chemical plant in Barry Island, South Wales from BP.  The company operating out of the plant in Barry Island became known as Blagden Cellobond.  Around 122 employees transferred from BP to the employment of Blagden Cellobond (the Transferring Employees).   

2. AFFS were engaged by the trustees of the Scheme/Blagden Cellobond to conduct a communication service and outline options to the Transferring Employees who became eligible to join the Scheme on 1 November 1997.  Once members of the Scheme, Transferring Employees were given the option to leave their deferred benefits in the BP Scheme, or request a transfer of their BP Scheme benefits to the Scheme.  
3. The representative of JD who provided the communication service for the trustees of the Scheme/ Blagden Cellobond (the JD Representative) does not recollect the specific instructions provided by the trustees of the Scheme/Blagden Cellobond, but says that the procedure typically followed in such cases was to prepare a report setting out the client’s instructions and the timeline for presentations.  
4. AFFS have been unable to locate a copy of the report, but have provided a copy of the timetable headed “Blagden Industries Pension Scheme Cellobond Membership Timetable” (the Timetable).  

5. The Timetable not only covers the four month transitional period during which Transferring Employees could continue to participate in the BP Scheme until they became eligible to join the Scheme on 1 November 1997, but extends to cover the procedure relating to the transfer of Transferring Employees’ accrued BP Scheme benefits to the Scheme.  The Timetable covers information, presentations and consultations provided by the JD Representative in relation to membership of the Scheme (items 2 to 7 inclusive) and the procedure and presentations to Transferring Employees relating to the transfer of their accrued BP Scheme benefits to the Scheme (items 8 to 10 inclusive).   Items 8 to 10 of the Timetable are as follows: 

“8. Transfer values notified by BP Scheme Actuaries by 1 January 1998.

9. Presentation and consultation for members relating to the BP transfer values in February 1998.

10. Members options relating to the BP transfer values to be exercised by 1 March 1997.”
6. We have an undated copy of a “Notice to Cellobond Members of the BP Scheme” (the Notice), which we understand was displayed in the Blagden Cellobond office from late July 1997.  The Notice says:

“You will be invited to attend a visual presentation of the scheme early in September 1997 at the end of the presentation you will be provided with complete written information and a personalised illustration of benefits.  At the end of September you will have the opportunity to meet on an individual basis with the scheme consultants for a personal consultation to answer any questions you may have.

You will have the opportunity to transfer your benefits accrued in the BP Scheme on very favourable terms.  Full details will be provided early in January 1998.”

7. We have a copy of a letter from Blagden Cellobond (sent to the Transferring Employees) dated 20 August 1997 regarding the Blagden Industries Pension Scheme (the Cellobond Letter).  The Cellobond Letter says that 

“The Company wishes to ensure that you fully understand the Scheme and have the opportunity to have all your questions answered.  We have therefore arranged for one of our consultants Johnstone Douglas Limited to make a full presentation of the scheme at a series of meetings.  It is important you attend one of these meetings.”

It also says:

“Following the presentation there will be an opportunity to ask questions and you will be provided with comprehensive written information.  Subsequently, you will be able to arrange for an individual consultation with a representative from our consultants on a pre-arranged date and time. 

The scheme will provide excellent benefits for you and it reflects our policy of helping to provide for the welfare of our staff.”   

8. We have been provided with a copy of a handwritten note from the JD Representative to one of his colleagues dated 4 September 1997 explaining that he would be making presentations to Blagden Cellobond in South Wales on 11 and 12 September and would “need to take packs Wednesday 10/9 pm at the very latest.”
9. We have seen a copy of an undated letter (issued to Transferring Employees) from the Business Director (we assume this is the Business Director of Blagden Chemicals based on the faxed letter provided to us) (the Blagden Chemicals Letter).  In the Blagden Chemicals Letter the Business Director says:

“A detailed presentation of the Blagden Scheme will be made by our consultants, Johnstone Douglas Limited, early in September 1997.  At the end of the presentation you will be provided with a comprehensive member’s pack which will include a personalised illustration of benefits.  About two weeks after that presentation you will have the opportunity to meet with a consultant from Johnstone Douglas for a personal consultation in order to answer any questions you may have.”

He also says:

“It is important to understand that the decision as to whether or not to join the Blagden scheme as from 1st November 1997 is not dependent upon the transfer or deferment option you subsequently elect under the BP Scheme.  These are two separate decisions which you will need to make at the relevant times.”  

10. Mr Walker joined the Scheme and on 8 October 1997 signed the “Blagden Industries Pension Scheme Investment Choice Form” (the Investment Choice Form).  The Investment Choice Form asked Mr Walker to choose one of two options; “The Balanced Fund Investment Strategy - Balanced Profile” (Option 1), or “The With Profit Fund” (Option 2).  Mr Walker elected to invest his retirement benefit contributions in the Balanced Fund Investment Strategy – Balanced Profile (Option1)”.

11. The JD Representative sent a fax to Blagden Cellobond on 5 January 1998 regarding the “Pension Scheme Presentations/ Consultations” (the Fax).  In the Fax the JD Representative advised Blagden Cellobond that he would be in Blagden Cellobond’s offices for 3 full days (19, 20 and 21 January 1998). He explained the format as follows:

“Two 30 minute visual presentations at 8:30 a.m. and 2:00 p.m. each day followed by eighteen 15 minute personal consultations (9 a.m. to 1:30 p.m.) and eighteen 10 minute personal consultations (2:30 p.m. to 5:30 p.m.).  Where an individual believes a longer appointment is wanted a double (20 minute) over two periods can be allocated in the afternoon.  On this basis I should see all 100.”

12. The JD Representative also provided the following instructions in the Fax:

“Please ask members to attend one of the six presentations promptly and have a consultation following their presentation.  They should bring all the information provided in relation to the transfer value and the BP statements.  The BP discharge should be signed and returned via myself at Johnstone Douglas to be processed in bulk.” 

13. Following the presentations, the JD Representative wrote to Mr Walker.  We have a copy of this letter (undated) (the Option Letter) in which the JD Representative advised Mr Walker that he had the following options:

“1) Leave the benefits with the BP scheme.  The BP Pensions Department should by now have provided you with a statement of your entitlements. 

2) Request a transfer of the value of your entitlements to your Retirement Savings Account in the Blagden Industries Pension Scheme.”

14. The JD Representative also makes the following points in the Option Letter: 

“As previously advised any transfer value will be enhanced significantly under the bulk transfer provisions negotiated between Blagden and BP.  The transfer terms will not apply if the transfer is made to any other pension arrangement.” 

“BP have advised us that your transfer value is currently £149,037.  This will be adjusted for changes in the Financial Times UK All Share Index between the calculation date and actual date of transfer.  The amount could be higher or lower than the amount shown.”

“In order to help you decide whether or not you should transfer, we estimate the annual investment return after charges, need to match the BP pension at age 60 is 4.3%.  The annual investment return required for retirement earlier than 60 is less.”

“We have also been asked to provide an illustration of your projected retirement benefits assuming the transfer takes place and future contributions are paid to age 60.  The effect of paying additional contributions is also shown.”

“I will be undertaking personal consultations in early January at the Blagden Cellobond offices in Sully and exact dates will be notified to you shortly.  It is important you bring to the consultations all recent information sent to you by the BP Pensions Department.”

15. The illustration enclosed with the letter is described as the “Retirement Benefit Projection” (the Projection) and is based on an estimated fund value of £149,037.  The Projection also indicates the impact of paying additional voluntary contributions.  It only provides an estimate of the members’ Retirement Savings Account at age 60. 

16. At the end of page 2 of the Projection there is a section headed “Important Notes” (in bold for emphasis) as follows:

“Important Notes 

· Your pension will depend on how your investments grow and interest rates at the time you retire.

· These figures are only examples and are not guaranteed they are not minimum or maximum amounts.  What you get depends on how the investments grow.

· You could receive more or less than this.

· All insurance companies use the same rates of growth for illustrations but their charges vary.  They also use the same rates to show how funds may be converted into pension income.

· Do not forget that inflation would reduce what you could buy in the future with the amounts shown.”

17. Mr Walker signed an “Option Request Form” addressed to Blagden on 20 January 1998 (the Option Form).  The Option Form set out two Options (1 and 2) and Mr Walker selected Option 1“I wish to transfer my pension rights to the Blagden Industries Pension Scheme”.  
18. In order to make the transfer, Mr Walker was also required to complete a form authorising the BP Scheme trustees to transfer his BP Scheme benefits to the Scheme (the Member’s Authority).  The Option Form stated that the Member’s Authority had to be signed and returned to Blagden Cellobond by 15 February 1998.   Mr Walker signed the Member’s Authority on the same day as the Option Form (20 January 1998).  

19. Following the presentations and receipt of Mr Walker’s signed Option Form and Member’s authority, the JD Representative wrote to Mr Walker on 10 March 1998 (the March 1998 Letter).  In the March 1998 Letter the JD Representative said:

“As previously advised your transfer value was £149, 037.  This has been adjusted for changes in the Financial Times UK All Share Index between the calculation date and actual date of transfer.  The amount has increased to £173,051.” 

Summary of Mr Walker’s Position 
20. Mr Walker in his letter to AFFS dated 30 September 2010 recalls personal consultations with the JD Representative and another representative of JD.  His recollection is that they were extremely dismissive of the BP Scheme and the option to leave his deferred benefits in the BP Scheme.  Mr Walker’s recollection is also that he was told that the transfer was a “once in a lifetime opportunity” and “the enhanced transfer value was done as a thank you to BP Scheme members.”  Mr Walker also says that he was told to stop paying additional voluntary contributions as the new scheme would be adequate.
21. Mr Walker submits that he was misled in relation to the following points, which were key factors in his decision to transfer his BP Scheme benefits to the Scheme. 

· 
He was never informed that his benefits in the BP Scheme were guaranteed, indexed to age 60 and during retirement with a 66% spouse’s pension and that he would lose these benefits on transfer of his BP Scheme benefits to the Scheme; 

· 
He was never informed that despite the enhanced BP Scheme transfer value he would be taking a higher risk by transferring his benefits to the Scheme than by leaving them in the BP Scheme; 

· 
He says that the benefit illustrations he received were flawed/ incorrect as they did not compare the BP Scheme with the Scheme;

· 
He believes that the critical yield figure of 4.3% used to estimate equivalent benefits to his BP Scheme benefits was wrong/ misleading and based on incorrect assumptions;

· 
He says that he was told at his personal consultations that he could expect his pension to double every 5 to 7 years; and
· 
He was not given warnings about the risks associated with the transfer of his BP Scheme benefits to the Scheme.  

Summary of Comments of Other Transferring Employees 

22. Mr Walker’s representative asked other Transferring Employees a number of questions in relation to their recollection of the presentations and consultations in January 1998 relating to the transfer of their BP Scheme benefits to the Scheme.  The questions asked were essentially:

1.
Were the meetings factual only or did the JD Representative discuss risk, fund choices, stopping AVC’s, critical yield or anything relating to advice?

2.
Did you discuss the BP deferred benefits at the meeting?

3.
Did the JD Representative sell the transfer or say it was “a once in a lifetime opportunity”?

4.
Was it communicated to you that if you had any doubts you should not transfer?

5.
Did the JD Representative say that your Scheme pension should double every 5 to 7 years?

23. Their recollections of the comments made by the JD Representative include the following: 

· 
“The offer was once lifetime opportunity and will never be available again.”

·  “All I was shown was a statement indicating what my BP Pension would be if I decided to stay in BP Pension Scheme.  No information was given that this statement would change in the period before my pension would have been drawn.”

· 
The enhancement to the transfer value from the BP Scheme to the Scheme was a “thank you” for the service we had given to BP.” 

· 
 “I thought he was my financial adviser, brought into help us by BP.” 

· 
“I can remember him advising me to stop AVC contributions, as this would be in my best interest..”

· 
“I cannot recall discussing the BP deferred benefits.”

· 
“I remember [the JD Representative] saying that “it was a once in a lifetime opportunity,” notably if I thought I would retire at 55 under the BP scheme, it could see me retiring latest 53 under the transfer! I am now 54!”

· 
“At no time did the [the JD Representative] advise if we had any doubts we should not transfer, it was the complete opposite, BP were giving us the best possible opportunity for the future!”

· 
“We were sold on the basis the pension should double every 5 to 7 years!”

· 
“The meetings were certainly not “factual only” and I can recall discussion on at least stopping paying AVCs, drawdown options, and performance.”

· 
“There were no discussions about the deferred benefits of the BP Scheme, no comparison given with the new scheme, and most importantly, no projections given for the BP Scheme.  This is in stark contrast with the projections that were given for the new scheme.”

· 
“The tone was certainly of this being an offer (joining the new scheme) not to be missed and that we were being “rewarded” by BP.  This most certainly was a “selling” job.”

· 
“…at no time was I ever advised that if I had my doubts then I should not transfer.  The arrangement was always to transfer.”

· 
“I have no recollection whatsoever that I was advised to seek independent financial advice.  In fact, as I understood the situation Johnstone Douglas were the IFA appointed by BP to aid us in what at that time was an extremely complex and unknown process.  I certainly believed there was no need to seek further advice.”

· 
“There was no discussion of remaining in the BP Scheme and no mention of staying in the BP Scheme if I had any doubts.”

· 
“I do recall that he [the JD Representative] told me that I would not have such an advancement to the pension with anyone else and that it would be a missed chance not to take this option and that this offer was a one time only option.”

· 
“I do not recall his advice that if I have any doubts not to transfer.”

· 
“Neither of us recall any discussion of the deferred BP Benefits and comparison to the benefits in the Blagden scheme.”
·  “It is interesting to note that all communications from Blagden leading up to this refer to Johnstone Douglas Ltd as Blagden Chemicals Pension Adviser and states that “we will be receiving details of the benefits we could receive in the Blagden Scheme and would have the opportunity to discuss your options with them.” Surely, we could not have been wrong to therefore assume that they were going to provide us with advice, and not merely consult, on our options as they have stated.”

· 
“I only had one meeting with [the JD Representative] and there was no discussion of the deferred benefits BP provided and to compare them to the new Scheme.”

· 
“I was asked if I was a cautious or risk taking person.  When I replied cautious [the JD Representative] advised where to place my pension pot.”

· 
“I asked about making AVC contributions. [The JD Representative’s] advice was no to make these as my pension pot would be too large at retirement.”

24. Another employee also says that [the JD Representative] made the following statements:

· 
“The enhancement was an extremely generous offer.”

· 
“The offer was too good an offer to miss.”

· 
“If you joined the new scheme you would have the advantage of the enhancement on pension pot.”

· 
“If you join the new scheme the stock market would have to completely collapse for you to lose money and this won’t happen.”

Summary of AFFS Position
25. AFFS submit that Mr Walker was aware of the subject matter of his complaint prior to 2009/2010 (when he claims he became aware of it) and his complaint is therefore, outside the Pension’s Ombudsman’s jurisdiction.

26. AFFS also submit that Mr Walker’s complaint does not fall within the Pension Ombudsman’s jurisdiction for other reasons.  They say that the complaint does not in any event relate to the management or administration of the Scheme and contend that information about the BP Scheme would have been provided by the BP Scheme administrators rather than AFFS.  They also contend that the subject of Mr Walker’s complaint is incorrect/negligent advice rather than misleading information.
27. The JD Representative made presentations to the Transferring Employees in relation to their options (i.e. to leave their deferred pension in the BP Scheme, or transfer them to the Scheme) and also offered one to one meetings for members who wished to discuss any factual or technical issues relating to those options.  AFFS maintain that the meetings with employees were information only meetings and that no advice was provided to the Transferring Employees.
28. Due to the lapse of time and despite an exhaustive search, AFFS have been unable to locate copies of the presentations or packs provided to employees.  They say that a detailed investigation has been conducted to recover relevant documentation (physical and electronic), but that search has been hindered due to the Iron Mountain depository fire in 2006, in which they (and other organisations) lost a large amount of archived documentation. The AFFS Actuaries have assessed the critical yield figure used for comparison purposes between the BP Scheme and the Scheme and consider it to be appropriate at the time Mr Walker’s decision to transfer was made (20 January 1998).  They say that the critical yield figure of 4.3% per annum used for comparison purposes was relatively low for that time, but this was due to the enhanced transfer value offered from the BP Scheme.
29. AFFS maintain that the information provided to Transferring Employees was not misleading and refer to the Important Notes at the end of the Projection and the warning contained in the Important Notes.  For example, the warning that the pension would depend on how the investments grow and interest rates applicable at the point of retirement.  The Notes also made it clear that the figures on the Projection were not guaranteed and what the member got back would depend on how the investments grow.

30. They say that it was made clear in the Fax that employees should bring to the presentations all the information provided to them in relation to the transfer value from the BP Scheme and their BP statements. 

31. AFFS deny that Mr Walker was not informed about the risks associated with the transfer of his BP Scheme benefits to the Scheme.  AFFS also say that the critical yield is clearly shown in the documentation and by its nature indicates risk.
32. AFFS say that Mr Walker should have sought further advice and asked questions if there was anything he did not understand.  They also say that Mr Walker’s choice on the Investment Choice Form (he selected the Balanced Fund Investment Strategy - Balance Profile Fund rather than the With Profits Fund) is not conservative.
Summary of JD Representative’s Position   

33. In his witness statement dated 7 July 2011 the JD Representative recalls the various meetings with the Transferring Employees and the information provided.

34. The JD Representative explains that the communication procedure adopted in this case was similar to that used to communicate other pension schemes to employees.  He says:

“Firstly JD prepared a report to the employer.  This set out JD’s instructions and included information such as the timeline for the presentations and how much JD would earn.  The report was presented to the management of Blagden Industries/the Trustees.  I understand that AFFS have not been able to locate a copy of the report.”  A copy of the timetable has, however, been provided.” 

35. Following a managerial/ staff consultation period, the JD Representatives says that employees were invited to attend presentations on 11 and 12 September 1997.  He says: 
“I recall the presentation was delivered by overhead projector using acetate slides.  I understand that AFFS have, to date, been unable to locate a copy of that presentation, but I recall that it followed a similar format to other presentations made by JD in relation to joining a pension scheme and would have included the following information:

(a) 
An announcement from the employer;

(b) 
Background details, such as contribution levels, flexibility and/or voluntary contributions and salary sacrifice information; and

(c) 
An explanation of the differences between a money purchase scheme and a final salary scheme and the risks involved in investing in the Blagden Scheme.”

36. The JD Representative says that these presentations “focused on future contributions, with factual information in relation to deferred benefits considered at a later date.” He says that: 
“Following the presentation, a detailed pack was circulated to all of the transferring employees.  I understand that AFFS have not yet been able to locate a copy of the pack, but again, this would have followed JD’s standard format and would have included the following information:

(a) The information contained in the presentation slides;

(b) The provider’s future contribution disclosure quotation documents; 

(c) Details to arrange a one-to-one meeting with me to discuss any questions; and

(d) The formal announcement from the employer.”

37. In relation to the one to one meetings following the presentations with the Transferring Employees the JD Representative says:

“The meetings were future-service focused only, and I do not recall any discussions taking place in relation to an individual employees’ attitude to risk.  The purpose of the meetings was to answer any factual questions the employee had following the presentation and their consideration of the packs concerning the options available to them regarding their future benefits.  The meetings were only 15 minutes long, which would not have been long enough time to conduct any sort of analysis or fact find, which would have taken place if this had been an advisory process.”

38. The JD Representative refers to the Option Letter and says that: 
“The letter refers to the transfer value available to the employee, and explains that Blagden Industries had negotiated bulk transfer provisions with the BP Scheme which would mean that transferring employees would benefit from significantly enhanced transfer value terms.  I do not recall at what stage I became aware of this information, but it is something which I would have wanted the employees to be ware of as part of their decision making process.” 

39. The JD Representative then refers to the meetings with employees to discuss their BP Scheme benefits.  He says:

“As agreed with Blagden Industries/ the Trustees, I then visited the Cellobond offices in January 1998 to deliver a second presentation.  This presentation provided factual information regarding the deferred benefits options available to transferring employees and also discussed critical yields.  As with the first, it included an explanation of the difference between a money purchase scheme and a final salary scheme.” 

40. The JD Representative then says:

“Again I recall that the presentation was delivered by overhead projector using acetate slides, but understand that AFFS have been unable to locate a copy of the presentation.  However, I recall that I strongly encouraged employees to take independent financial advice before making any decision to transfer their deferred pension benefits into the Cellobond scheme.”

41. The JD Representative also recollects the one to one meetings with Transferring Employees and says: 
“The purpose of the second meeting was to discuss the options available in relation to their deferred benefits.  The meetings were factual only, and did not include the provision of advice.  Rather, I responded to any factual questions the members may have with regards their options.  The difference between a final salary and money purchase scheme would only have been discussed at the one-to-one meetings if that was raised by the employee. “

42. Turning to the specific claims made by Mr Walker, the JD Representative says:

· “I have read Mr Walker’s complaint and see that he alleges that I made certain comments, such as this was a “once in a lifetime opportunity”.  This is not a phrase I would have used and I would not have tried to “sell” the transfer to him or any of the complainants.  My approach was that, if any employee had any doubts as to whether or not to transfer benefits from a final salary scheme, they should not transfer.  This was the approach I followed for all the schemes I have been involved with.”

· “Mr Walker also claims that I told him that the BP Scheme could not match the Blagden Scheme benefits, and that he could expect his pension to double every 5 to 7 years.  Again, I deny that I made such comments.  I would not have promoted one scheme above the other, but merely given him (or any of the other transferring employees) a clear explanation of the features of each scheme.”
43. In relation to the relatively high number of employees who chose to transfer (97 of a total of around 122), he says:

“I understand that 92 of the individual employees eligible also chose to transfer their deferred benefits from the BP Scheme to the Blagden Scheme.  I don’t know why such a high percentage of employees chose to transfer their defined benefits, but it could be related to the enhanced transfer value which was on offer and the relatively low critical yield.”

Conclusions

44. In relation to the time limits applicable to Mr Walker’s application, we have not seen any evidence to show that Mr Walker was aware, or ought to have been aware, of his complaint before 2009/2010.
45. AFFS have submitted that the communications service provided to the Transferring Employees on behalf of the Scheme trustees/ Blagden Cellobond was an information only service (essentially explaining the Scheme).  They say that, if the JD Representative exceeded that brief, he was providing advice on the merits of the transfer and to that extent Mr Walker’s complaint is outside my jurisdiction.  
46. To come within my jurisdiction AFFS only needs to be “concerned with the administration” of the Scheme (Brittanic Asset Management v Pensions Ombudsman UK [2002] 49 PBLR (the “Britannic Case”).  In the Brittanic case at first instance Lightman J said (paragraph 20):

“…In my view the Claimants are correct when they say that "administering the Scheme" means (in whole or in part) running the Scheme, eg inviting employees to join, keeping records of members, communicating with members, calculating benefits, providing benefit statements, paying benefits when due, keeping documentation up to date, dealing with governmental or regulatory agencies (Inland Revenue, DWP, OPRA) etc. In the case of a funded scheme, it will also no doubt involve running the fund, investing and managing the Scheme's assets. The ultimate responsibility for all these acts will usually lie with the trustees, but: (1) if someone else carries out the day-to-day running on their behalf that person may be a manager; (2) if someone is otherwise involved with an act of administration for the trustees (whether by carrying out such an act or advising on it) that person may be concerned with the administration of the scheme. But the touchstone is whether he is engaged to act, or advise, in or about the trustees' affairs in running the Scheme.”
47. AFFS were engaged by Blagden Cellobond/ the Scheme trustees to carry out a communication service for employees eligible to join the Scheme and in that respect were “concerned with the administration” of the Scheme.  
48. The Timetable sets out the process to be followed by the JD Representative from the point the Transferring Employees joined Blagden Cellobond to the point they decided whether to transfer their BP Scheme benefits to the Scheme.  The presentations and consultations relating to each stage of the process (joining the Scheme and electing to transfer their BP Scheme benefits to the Scheme) are dealt with separately on the Timetable and took place separately.  
49. At the time Mr Walker was invited to transfer his benefits to the Scheme he had already joined the Scheme for future service pension benefits (from 1 November 1997).  The separate decision for Mr Walker in January 1998 was therefore, whether to transfer his BP Scheme benefits to the Scheme.
50. The Blagden Chemicals Letter made it clear that the transfer of BP Scheme benefits was not a condition of joining the Scheme and there were two separate decisions that Mr Walker had to make ((1) whether to join the Scheme; and (2) whether to transfer his BP Scheme benefits to the Scheme).
51. The Notice explained that presentations would be made about the Scheme early in September 1997.  We have not seen a copy of the packs issued to Mr Walker and other Transferring Employees about the Scheme or the transfer.  However, the material we have seen confirms that joining the Scheme was dealt with separately from the option to transfer.
52. There has been some suggestion that it was not clear who the JD Representative had been engaged by and that he was possibly from BP.  However, both the Cellobond Letter and the Blagden Chemicals Letter make it clear that JD acted for Blagden Cellobond/ Blagden Chemicals.
53. Mr Walker signed the Investment Choice Form on 8 October 1997, which suggests that at this point he had been given sufficient information about the Scheme to enable him to make that choice.  He had not been asked to make the decision to transfer his BP Scheme benefits to the Scheme in October 1997.  The presentations about the transfer took place later (in January 1998).  
54. Mr Walker says that he was not aware of the BP Scheme benefits. However, the JD Representative stressed in the Fax that the Transferring Employees should bring the information they had received about their BP Scheme benefits, including the BP Scheme benefit statements to the presentations.  
55. The JD Representative in the Option Letter also stressed to Mr Walker the importance of bringing to the consultations all recent information provided to him by the BP Pensions Department.
56. Mr Walker says he was not informed that he would be taking a higher risk by transferring his BP Scheme benefits to the Scheme, but the Projection contained “Important Notes” warning Mr Walker that his Scheme pension would depend on how the investments grow and interest rates at retirement.  It also said that the figures provided were only examples and what Mr Walker would get depended on how much the investments grew.  

57. The critical yield figure of 4.3% per annum used for comparison purposes is considered by AFFS to be appropriate at the time, given the enhanced transfer value.  Mr Walker says that this figure was wrong or misleading, but the JD Representative makes it clear in the Option Letter that this was an estimate of the investment return.  Taking this together with the Projection, Mr Walker’s attention was drawn to the fact that the amounts quoted were not guaranteed.      
58. Mr Walker says that the Projection was flawed as it did not compare the BP Scheme benefits with those payable from the Scheme.  The BP Scheme benefits would, however, have been set out in the deferred benefit statements provided by the BP Pensions Department, whereas the Projection was based on the transfer value payable from the BP Scheme and a projection of Mr Walker’s Scheme benefits. 

59. Turning to the enhanced transfer value, the Notice explained that the transfer would be on very favourable terms and the Option Letter explained that enhanced bulk transfer terms had been negotiated between Blagden and BP.  It was therefore clearly pointed out to Mr Walker that the transfer value would be enhanced and the reasons for that.
60. I have considered the comments made about what transpired in the meetings and presentations in 1998 relating to the Transferring Employees’ option to transfer their BP Scheme benefits to the Scheme.  The comments made by Mr Walker and the other Transferring Employees suggest that in their view the JD Representative provided advice to them in relation to the option to transfer their BP Scheme benefits to the Scheme and/or missold that option to them.   The JD Representative, on the other hand, says that he provided only information about the Scheme and the option to transfer.  

61. Some considerable time has elapsed since the meetings in 1998.  However, even if the recollections of the Transferring Employees who attended the meeting in 1998 are correct, the JD Representative’s comments (although possibly persuasive) cannot be regarded as advice.  The 1988 meeting was attended by a number of Transferring Employees and in those circumstances it would not have been possible for the JD Representative to provide individual advice.  The one to one meetings with the Transferring Employees were also short (ranging between 10 and 20 minutes), which supports the submission made by AFFS that those meetings were for information only and to give the Transferring Employees the opportunity to ask questions. 

62. The JD Representative also says that he would have suggested that the Transferring Employees should obtain independent advice.   I have not seen any evidence to confirm this is the case, but at the point Mr Walker had the option to transfer his BP Scheme benefits to the Scheme he had already joined the Scheme and made his investment choice so would have been aware of the differences between the Scheme and the BP Scheme.  Mr Walker would also have received information about the BP Scheme, including his deferred benefit statement.  

63. On that basis, Mr Walker would have had quite a lot of information about the Scheme and his BP Scheme benefits to enable him to make his choice.  In any event, the Blagden Chemicals Letter made it clear (before Mr Walker joined the Scheme) that Transferring Employees would have the ability transfer so it was always open to Mr Walker to seek independent advice should he have considered it necessary to make his decision and before completing the Option Form on 20 January 1998.  

64. Taking all these factors into account, Mr Walker is now able to look at his decision with hindsight and given changes in the market considers that he made the wrong choice in 1998.  However, the actions of AFFS cannot be looked at in that way.  Instead, their actions have to be looked at in the context of what happened at the time Mr Walker made his choice to transfer (i.e. in 1998).  

65. AFFS as Scheme administrators, consultants and actuaries were engaged to provide a communication service to the Transferring Employees (essentially to provide information to Transferring Employees about the Scheme).  This role was made clear to the Transferring Employees in the Cellobond Letter and Blagden Chemicals Letter and by the time Mr Walker elected to transfer his BP Scheme benefits in 1998 he had already joined the Scheme (and made his Scheme investment choice).   
66. In conclusion, I am unable to find maladministration on the part of AFFS.  The documentation provided to Mr Walker does not support the view that he was misled or misinformed about the option to transfer his BP Scheme benefits to the Scheme at the time he decided to transfer in 1998.
67. I do not therefore, uphold Mr Walker’s complaint. 
JANE IRVINE 

Deputy Pensions Ombudsman 

20 March 2012 
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