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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Dr I R Robertson-Steel

	Scheme
	NHS Pension Scheme (the Scheme)

	Respondents
	NHS Pensions


Subject

Dr Robertson-Steel is complaining about NHS Pensions, the administrators of the Scheme, because he was informed in April 2009 that his benefits had been overstated since 1992.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against NHS Pensions because they provided Dr Robertson-Steel with inaccurate information about his pension. As a result he was unable to take up an additional day’s employment because he did not want his pension to be abated. 
DETAILED DETERMINATION

Material Facts

1. Dr Robertson-Steel joined the Scheme on 3 March 1992. He had previously served in the Royal Air Force. Dr Robertson-Steel had been a member of Armed Forces Pension Scheme from 1979 to 1986. From 1986 to 1987 he joined the Scheme, and from 1987 to 1992 he re-joined the RAF. In total he had been a member of the Armed Forces Pension Scheme for 11 years
2. In April 1992 Dr Robertson-Steel authorised “NHS Pension Scheme” (the part of the Department of Health that administered the Scheme) to investigate a possible transfer of his Army pension to the Scheme. 

3. Dr Robertson-Steel decided to transfer (though I have not seen any estimates or his actual decision) and in March 1993 NHS Pension Scheme wrote to him saying that he had been given a service credit of 12 years and 348 days.  (The credit related to his Armed Forces Pension Scheme membership from 1987 to 1992, being 4 years and 114 days although I have seen nothing from the time that states that.)
4. In 1998 Dr Robertson-Steel obtained information from NHS Pensions Agency via his then employer about the cost of buying added years of service in the Scheme.  He was told he could buy up to 4 years 114 days at 1.39% of pay for each year if the contract was to age 60 or 0.95% to age 65.  He did not proceed to enter into a contract to buy added years.
5. NHS Pensions told Dr Robertson-Steel on four occasions what his total benefits were, once in 2001, twice in 2003 and in 2006.  Each time the figures included the 12 years and 348 days service credit. 
6. Dr Robertson-Steel was made redundant on 31 October 2006 at the age of 51.  There were in effect two different redundancy schemes.  Under the first he could choose between leaving his pension as deferred until his retirement age, or taking it immediately but discounted or taking it immediately and undiscounted, subject to using his redundancy lump sum to support the additional cost.  Under the second, known as the “transitional arrangements” he could opt for an annual pension plus an enhancement of additional years but a smaller redundancy payment, also subject to reduction to support the cost.
7. Dr Robertson-Steel used the transitional arrangements. His pension was £50,744 a year and his lump sum was £152,322.15, each including an enhancement of 10 years.  His redundancy lump was reduced to zero.  Under the transitional arrangements he was unable to rejoin the Scheme on taking up new NHS employment. Until he reached 60, his pension was potentially subject to abatement should his NHS earnings exceed a specified limit.  The cost of the benefits to the employer was (according to statements that Dr Robertson-Steel has produced in evidence) over £540,000 (less the redundancy lump sum).

8. Under the alternative redundancy scheme, Dr Robertson-Steel would have been entitled to a redundancy sum of about £138,000 and a deferred pension (but could have rejoined the Scheme on taking up new NHS employment).  Alternatively he could have sacrificed the redundancy lump sum and received immediate pension of £20,470.36 and a lump sum of £61,411.08.  The cost to the employer was just over £142,000 (again, less the redundancy lump sum).
9. Dr Robertson Steel moved from Shropshire to West Wales. In February 2008 he was employed by Pembrokeshire Local Health Board working three days a week. He says that the number of days and the level of earnings were a matter of his choice.  
10. As a result of an unconnected matter NHS Pensions retrospectively reviewed a large number of pensions in payment. Dr Robertson-Steel’s pension was among those reviewed. 
11. In March 2009, NHS Pensions told Dr Robertson-Steel that they had discovered that his transfer service credit had been overstated by 7 years and 269 days.  NHS Pensions informed Dr Robertson-Steel that he had been overpaid by over £56,000 gross.  His lump sum should have been £120,913.  His pension should have been £40,304.59 and there was an accumulated gross pension overpayment of £24,854.36.  (In October he was told the actual repayment required was £47,063.24 net). 
Summary of Dr Robertson-Steel’s position  
12. Dr Robertson-Steel says it is unfair that he needs to adopt a defence against recovery, bearing in mind that he has done nothing wrong. He made certain lifestyle choices based on the assumption he would continue to receive an annual pension of £50,774 plus any index linked increases. 

13. He would not have incurred the following expenditure had he known about his correct pension entitlement: 

· he used the lump to repay his mortgage of £150,000; 

· he moved to West Wales, costing him £40,000 in moving expenses;
· he bought a boat plus furniture for the home totalling £4,000. 

· he bought  two motor vehicles totalling £40,000;
· he put £14,000 into an ISA; 

· he paid a lump sum into a personal pension plan of £32,000; 

· he went on a family holiday costing £5,000.
14. NHS Pensions did not calculate the service credit correctly and diligently. The service credit should have been verified internally before the final amount was confirmed. NHS Pensions had four opportunities to review the calculations before he applied for his retirement benefits and the error remained undetected for 14 years, during which time NHS Pensions had sufficient time and opportunity to review them. 

15. He was reliant on the information provided by NHS Pensions. He does not understand the principles behind public sector transfer club rules. It is not unreasonable that he did not recognise a discrepancy between his membership of the Armed Forces Scheme and the service credit.
16. If pension professionals are unable to spot the error made then it is not reasonable to expect a member with no pension experience to realise that an error had been made. 

17. The move was made to find work and maintain a reasonable standard of living with his pension being his main income. He lost out on the opportunity to maximise his post-retirement income. He should be compensated for this lost opportunity, with NHS Pensions making a payment of £19,500 for each year of post-retirement employment. 

18. Had the correct service credit been quoted when he enquired about added years, he would have been told he could have purchased 9 years 173 days. Had he done so, he would have purchased 3 years 211 days when he was made redundant.  The value of that in pension and lump sum is over £75,000. 
19. Had he known the true figures he could have chosen the redundancy scheme that allowed him to rejoin the Scheme on re-employment.
20. Following his relocation to West Wales, his wife had to accept a nursing role which paid £10,000 a year less than she previously earned. Had she continued in her previous role, she would have earned an additional amount of £130,000 to her retirement age. He would like NHS Pensions to compensate him for this as well. 

21. He chose to work for three days a week rather than four days. He was aware that his earnings from Pembrokeshire LHB had to be below £59,484.95 in order to prevent his pension being abated.  Working an extra day would have taken him over the limit.  Had he been told that his pension would have been effectively £10,000 per year less, he would have chosen to work for four days a week, as working for an additional day his income would still have been less than £59,484.95. 

22. He has provided a statement from Pembrokeshire LHB:

“Dr Iain Robertson-Steel has been working for Pembrokeshire LHB since January 2007, initially on a contract as a contractor and from January 2008 as Associate Medical Director on a three day a week contract paid at £90,000 pro rata. Dr Robertson-Steel limited his NHS work to avoid breaching his pensions cap on the basis of his pension being £51,000. I am aware that Dr Robertson-Steel did not take on extra NHS work which he was offered from the Individual Health Records project as this would have resulted in him breaching the earnings cap.”

23. The extra day was available from the start of his employment with Pembrokeshire LHB until the end of March 2009.  The additional income would have been about £19,000.

24. He has also provided confirmation from Pembrokeshire LHB that when the error was discovered there was no opportunity for him to work additional hours – at least until his contract expired in 2010. 

25. The whole experience has been distressing for him as he made conscious decisions based on the pension he was receiving.  
26. He would like NHS Pensions to write off the debt and make him a compensatory payment for loss of earnings and distress and inconvenience.

Summary of NHS Pension’s position  
27. The service credit was an unconscious error, not a knowing one. Therefore in principle the overpayments can be reclaimed
28. Dr Robertson-Steel should have realised sooner that the RAF service credit of 6 years (I think they mean 4) could not buy 12 years within the Scheme. 
29. The four statements that showed the wrong service credit were in response requests for retirement quotes and Dr Robertson-Steel did not ask at any time for them to check the service credit paid in. 

30. There is no contract to provide the service credit on which Dr Robertson-Steel can base a claim.  The Scheme is statutory and excludes a contract. 

31. Spending the money is not sufficient to establish a change of position defence, as the expenditure may have occurred in any event. 
32. Dr Robertson-Steel enjoyed a period of higher standard of living from 2006 to 2009 as a result of the error made. He needs to show that the decisions he took as a result of the overpayment were to his detriment and not something which he would have done in any event.  Paying off a mortgage does not appear to be something which can be considered as a detriment.  Moving to West Wales may have been a lifestyle choice as well as  working three days and not four days per week -  these were decisions taken to fit in with his lifestyle and  cannot be considered to be detrimental. 
33. Dr Robertson-Steel’s wife’s claim is irrelevant, as the complaint is between him and the Scheme. 

34. Dr Robertson did not in fact earn up to the limit of £59,000 with the implication that he would not have maximised his income had the pension been lower.
Conclusions

35. The basis on which a service credit is calculated is set down in some detail in the regulations governing the Scheme.  At the time they were the National Health Service (Superannuation) Regulations 1980 and Part II of Schedule 2 contained the detail.  I do not need to set it out here.  The material point is that there was no scope to provide a service credit other than as calculated according to the regulations.  It would have been outside the Department of Health’s powers to do so and they could not, as a matter of law, have entered into an enforceable contract to do something that was outside their powers.   
36. NHS Pensions are right to say that in principle the overpayments are recoverable.  To the extent that Dr Robertson-Steel has irrecoverably spent money in a way that he would not have done anyway, he may have a defence.  

37. That defence would not be open to him if he knew, or ought to have known, that he was receiving more than his due.  However, I accept that he did not know when the payments were made that they were based on a wrong service credit.  Nor ought he to have realised that the service credit was wrong in 1993 or thereafter.  He was not a pension expert and, particularly given his pension history, there was no reason for him to question the service credit.

38. But the particular expenditure that Dr Robertson-Steel refers to was either not irrecoverable or would have been incurred anyway.
39. He moved to West Wales to find work which when added to his income gave him an adequate lifestyle.  If he had had a lower income, the need to find work would presumably have been greater.  He might have moved to somewhere else, but that does not affect the likely cost greatly – and the further expenditure on furniture was a consequence of moving.

40. I agree with NHS Pensions that any claim based on Mrs Robertson-Steel’s changed position faces its own obstacles.  But even without that, her new job was a consequence of the relocation to find work, not the overstated pension entitlement.

41. The repayment of the mortgage and the two investments to which he refers are not irrecoverable expenditure.  The investments may not be immediately realisable, but they have value.  And the mortgage needed to be repaid at some point anyway.  If, with lower income or lump sum, it would have been impossible to repay it, then he would still have a mortgage. That is no doubt a position that he does not wish to return to, but he could.  
42. The motor vehicles and the boat had a residual value in 2009 that could have been realised.  The only irrecoverable sum would have been any depreciation since they were purchased.  However, I am not satisfied that Dr Robertson-Steel would not have bought them anyway.

43. That leaves the holiday.  Dr Robertson-Steel has not offered a convincing argument that he would not have taken the holiday – or a similar one if he had known his benefits were the lower amounts.
44. Dr Robertson-Steel has a separate argument, quite distinct from defence against recovery, that he acted to his detriment.  He has three grounds for that.  First that he would have bought added years in 1998, second that he would have opted for an alternative redundancy scheme that allowed him to rejoin the Scheme and third that he did not take up additional work, as he would have done if his pension had not been overstated.
45. The case for added years is in my view not made out.  In 1998 he did not buy added years.  Dr Robertson-Steel says if he had been told that he had headroom of nine years instead of four then he would have bought the nine.  But if that is so, then he would have bought the extra four when he could.  The most that can be said was that he thought his (erroneously stated) potential service of just under 36 years was enough.  But I do not think it clearly follows that if he had known at the time that it was 31 years, as it should have been, he would have topped it up to 36, let alone 40.
46. The alternative redundancy scheme that Dr Robertson-Steel did not take was objectively relatively unattractive even taking into account that he could have rejoined the Scheme on re-employment.  The primary option was to take a redundancy lump sum of, in round terms, £138,000, I assume part taxable.  There would have been no income until age 60.  The alternative immediate pension and lump sum (which were themselves presumably overstated) are about half of the amounts that he ought to have told he would be entitled to under the transitional arrangements.  The “cost to the employer” figures that I refer to in paragraphs 7 and 8 give an indication of the relative value of the two options, although again, they will both have been overstated somewhat.
47. Turning now to the decision not to take extra work, I do not think that NHS Pensions’ point that he did not earn up to the ceiling has any direct relevance.  He was relatively content with total income that included pension of £50,077.  He says, reasonably, that if he had known his pension was £40,304 he would have worked to earn more. Also, the extra day would have taken him over the limit and, as I understand the position, working for less than a full day was not an option (it would have need to be less than half a day on his then rate of pay).  
48. I accept that given the significant income difference, plus the difference in lump sum, he probably would have taken the extra work.  The misinformation has therefore caused him to act to his detriment to the tune of £19,500 gross and I consider that any repayment should be adjusted by that amount.
49. The discovery that his pension for life will be considerably less than he would have expected and that he has to repay money that he thought was his will undoubtedly have caused Dr Robertson-Steel distress.

Directions   

50. NHS Pensions are to reduce the gross pension recoverable by £19,500 and recalculate the net overpayment.  In addition within 28 days of the date of this determination, they are to inform Dr Robertson-Steel of the net overpayment due to them.
51. NHS Pensions and Dr Robertson-Steel may then enter into discussions about reasonable repayment arrangements (they may wish to bear in mind that the overpayments built up over some two years and four months and so repayment over a similar period would be reasonable).

52. Within 28 days of this determination, NHS Pensions are to pay Dr Robertson-Steel £300 to compensate him for the distress he has suffered.  This sum may be used to offset recovery of overpayments if both parties so agree.

TONY KING
Pensions Ombudsman 

28 March 2012 
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