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PENSION SCHEMES ACT 1993, PART X

DETERMINATIONS BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mr A May

	Scheme
	Prudential Personal Pension - 307WU060 and other policies - (the Plan)

	Respondent
	Prudential Assurance Company Ltd (Prudential)


Subject

Mr May’s complaint is that Prudential switched his Plan’s unit holding into a Cash Fund in March 2009 without his agreement.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Prudential because the fund switch was not in accordance with the Plan’s terms and conditions.
DETAILED DETERMINATION

Material Facts

1. As relevant, the Plan’s terms and conditions say:

R.8.1(a)
“The Investor may by intimation to the Society prior to the date specified choose (i) an Early Pension Date prior to the Selected Retirement Date…Following receipt of such intimation but no sooner than one month before the Early Pension Date…,all units then allocated to the Retirement Arrangement shall be switched into a Cash Fund…”
          G.1.1 



““Investor” means the Scheme member named in the Schedule”.
2. Essentially the complaint concerns Prudential’s taking a request for retirement forms as an indication that Mr May intended to retire and switching to cash as a result.

3. In February 2009, Mr May’s newly appointed independent financial adviser, Gregory Adam Financial Management Limited (Gregory Adam), requested a variety of information from Prudential about the Plan, including the current full value, the transfer value (plus transfer forms) and an immediate annuity quotation.
4. Prudential provided the requested information.  The immediate annuity quotation was stated to be not guaranteed.  
5. On 26 February, Ms S of Gregory Adam telephoned Prudential and requested six different permutations of annuity quotation plus retirement forms. The call handler notified Ms S that if retirement forms were required then only two annuity quotations could be provided. Nothing was said about a possible switch to cash.  Gregory Adam opted for the six annuity quotations.
6. The next day, 27 February, Ms S telephoned Prudential and again requested retirement forms (to enable Mr May to take his benefits if he so decided). The call handler advised that issuing retirement forms would also switch Mr May’s unit holding into the Cash Fund. Ms S said they just wanted the forms without a fund switch. The call handler reiterated that if the forms were issued Mr May’s unit holding would be switched into the Cash Fund. Ms S told Prudential that the forms should not be issued.
7. Prudential issued the six annuity quotations (all non-guaranteed) to Gregory Adam.
8. On 6 March, Gregory Adam apparently contacted Prudential, although there is no record of the conversation. Prudential’s internal departmental email instruction says:
“Please be so kind to assist me with getting the retirement forms/discharge papers to the following FA:


[The details given were those of Ms S.]
The FA needs the papers today please and it would be great if they can be faxed …”  

9. On the same day, Gregory Adam telephoned Prudential. Again, Prudential do not have a recording of the call but say that Gregory Adam informed them that Gregory Adam were not in fact seeing Mr May that day, but still wanted retirement, open market option and transfer forms to be issued.
10. On 13 May, Prudential issued a retirement benefits pack, which included an immediate annuity quotation (guaranteed for 30 days) and forms for completion if Mr May decided to take early retirement.  On the same page as the retirement figures themselves, the quotations said:

“We have switched units under policies numbered 437CU494, 307WU060, B254G458, 802WW905, 523NX777, 808CX366 and 845MY827 into the cash fund under the terms of the policy rules.  This allows us to guarantee the benefits available.”

11. The effective date of the switch was 6 March 2009. 
12. In August, Prudential received a request from Hargreaves Lansdown Management (who were authorised by Mr May) for information about the Plan. Prudential included a unit allocation statement in their 1 September response. Prudential copied their response to Gregory Adam. Gregory Adam received Prudential’s letter but say that no unit allocation statement was enclosed. Gregory Adam do not appear to have then requested the missing statement.   

13. Gregory Adam say that it was not until January 2010, when Gregory Adam received Mr May’s annual unit statement from Prudential, that they noticed that the Plan’s unit holding had been switched into the cash fund the previous March. 
14. In February, Gregory Adam complained to Prudential about the fund switch. Prudential refused to cancel it.

15. To date Mr May’s Plan remains invested in the cash fund.
16. In summary Prudential’s position is:

· under the Plan’s terms and conditions (specifically R.8.1(a)), where intimation is made of early retirement then all units then allocated shall be switched into a Cash Fund;
· Gregory Adam were told in the telephone conversation on 27 February 2009 that the Plan’s unit holding would be switched into the Cash Fund if retirement forms were issued;

· on 6 March Gregory Adam requested retirement forms and the Plan’s units were switched into cash to provide a guaranteed retirement fund;

· the request for retirement forms was a clear intimation that Mr May wanted to retire;
· the immediate annuity quotation (included in the retirement pack) notified that the Plan’s units had been switched into the Cash Fund;

· it was Gregory Adam’s responsibility to read the whole contents of the retirement pack.
Conclusions

17. Condition R.8.1(a), of the Plan’s terms and conditions, says that the Investor (that is Mr May, the “Scheme Member”) may by intimation choose early retirement and that following “receipt of such intimation…all units then allocated to the Retirement Arrangement shall be switched into a Cash Fund”.
18. The Condition assumes that the date intimated will in fact be the date of retirement.  The sequence of events is that the member intimates the date, the switch happens and retirement follows.
19. Prudential contend that Gregory Adam’s request for retirement forms was intimation that Mr May had chosen an early retirement date.  But on its own it was just a request for forms that might or might not then have been completed. Gregory Adam approached Prudential as Mr May’s newly appointed financial adviser. It appears that the information they requested was essentially a fact find in advance of a scheduled meeting with Mr May to discuss his Plan and options. At no stage did Gregory Adam notify Prudential that Mr May intended to take early retirement let alone that he wished to on any particular date. Neither did Mr May himself.
20. However, I can see why it makes sense to operate a process of switching to cash before sending out quotations that are likely to be final. Without that, the quotations could not be guaranteed.  In effect Prudential took the request for retirement forms as if it were the intimation of a chosen early retirement date referred to in Condition R.8.1(a). They could reasonably do that:

· if it was completely clear that it would be done, in advance; and
· given that the Plan conditions do not provide for anything other than actual retirement on the intimated date, if there was nothing that contradicted the presumption that the request amounted to the required intimation.
21. On the one hand it is clear that on 27 February Ms S knew that Prudential intended to switch to cash if retirement forms were sent and on 6 March she, and or someone else at Gregory Adam, asked for the forms with knowledge of the intended consequence.
22. On the other hand, the request was for transfer value forms as well as retirement quotations and forms. In that context it should have been obvious that Mr May had not yet chosen an early retirement date and that taking the request for retirement forms as an intimation that he had would be inconsistent with the information available.  

23. In my judgment Prudential should not have taken the request for the retirement forms as intimation of an early retirement date in the circumstances.  It follows that Condition R.8.1(a) had not been triggered and the switch should not have taken place.
24. That is not the end of the matter, because it was stated on the quotation that there had been a switch (and Prudential say that Gregory Adam would have received a copy unit allocation statement in September from which it could have been identified).  However, this is a situation in which under the Plan the switch should not have happened at all.  I do not think that Gregory Adam’s failure to notice that it had amounts to acquiescence by Mr May and/or tacit agreement that he had identified a chosen retirement date (but later changed his mind).
25. I have some concerns about a process operated by Prudential that took the request for forms as intimation that Mr May was going to retire and then triggered the relevant policy condition that was a step on the path to retirement, but then did nothing when he did not in fact retire.  However, as I have found that the request for forms should not, in the circumstances, have been taken as intimation of a chosen retirement date, I do not need to consider this aspect further.

26. My finding is that the switch was maladministration. To correct it, I direct below that Prudential should reverse the 6 March 2009 fund switch in full.

Directions

27. Within 10 working days of this determination Prudential shall:

· reverse in full the 6 March 2009 funds switch, leaving Mr May’s Plan’s unit holding in the same position it would now be in if the switch into the Cash Fund on 6 March 2009  had not occurred;
· send Mr May a current unit allocation statement to confirm that this has been done.
TONY KING 

Pensions Ombudsman 

23 September 2011 
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