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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Miss H Lawley

	Scheme
	Local Government Pension Scheme (the Scheme)

	Respondents
	Wolverhampton Homes Limited (Wolverhampton Homes)
West Midlands Pension Fund (WMPF)


Subject

Miss Lawley complains about the level of ill health early retirement benefit that she has been awarded from the Scheme.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Wolverhampton Homes and WMPF because: 
· Wolverhampton Homes failed to obtain proper certification and did not make the decision as to whether Miss Lawley met the requirements of Regulation 20. In addition, Wolverhampton Homes failed to recognise and make further enquiries about the apparent conflict between the opinions provided and the likelihood of Miss Lawley obtaining gainful employment.
· WMPF mishandled the review process and caused undue delay.
DETAILED DETERMINATION

Scheme Regulations

1. Relevant to this complaint are the Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007, introduced with effect from 1 April 2008 (the 2008 Regulations).

2. The relevant provision under the 2008 Regulations is contained regulation 20, set out in full at Appendix 1 to this Determination. There are three tiers of pension:

Tier 1- Permanently incapable and no prospect of obtaining gainful employment before age 65 (can never work again). The pension is based on accrued membership plus enhancement of 100% of service to age 65.

Tier 2 - Permanently incapable and no prospect of obtaining gainful employment within three years of leaving but likely to before age 65. The pension is based on accrued membership plus enhancement of 25% of service to age 65.

Tier 3 - Permanently incapable of current job but able to obtain gainful employment within three years of leaving. The pension is based on accrued membership only with no enhancement. The pension would be suspended on re-employment and is subject to review after 18 months. The Regulations provide that Tier 3 benefits can be uplifted to Tier 2 benefits within three years of leaving employment.

Material Facts

3. Miss Lawley was born on 9 March 1959. She was employed by Wolverhampton Homes Limited (a company controlled by Wolverhampton City Council) as a clerical worker and was a member of the Scheme.
4. Over the years Miss Lawley had several periods of prolonged sickness absence suffering from stress and, since July 2007, pain in her hip. During her absences Miss Lawley was reviewed regularly by, Telford Occupational Health Service Limited, Wolverhampton Home’s occupational health advisers (OHS).  
5. In a report dated 10 November 2008, an OHS physician explained that Miss Lawley has profound pre lingual deafness and that she had been depressed for about three years following the diagnosis of her father’s illness and the death of her mother. In his report he said: 
“Her depression and ongoing anxiety about returning to work and family stresses suggests that she is unlikely to be able to return to work in the foreseeable future. I suggest that we seek a report from [Miss Lawley’s psychiatrist]; and proceed with arrangements for ill health retirement.
It is my opinion that before receiving a report from [Miss Lawley’s psychiatrist], that she is likely to be within the Tier 1 provision of the ill health retirement scheme, as her isolation and severe pre lingual deafness would make it very difficult to find her any alternative employment, even if her depressive illness showed some improvement.”

6. Miss Lawley’s psychiatrist advised in a report, dated 6 January 2009, that:

“...It is hoped that continuing treatment will help improve her depression and thereby reduce such risk.

Hilary has prelingual Deafness and is a British Sign Language user. This should not be a barrier to employment although reasonable adjustments would need to be made to accommodate her in terms of communication skills...Her depressive illness alone would make it difficult for her to be working to the usual level of ability but it is hoped that this would at some point improve. How far this will improve in the next 6 months to 1 year is uncertain but given that she has been depressed for at least 2 years it is likely that a recovery will take a considerable period of time.”  
7. In a further letter, dated 29 January 2009, Miss Lawley’s psychiatrist said that he had assessed Miss Lawley again on 19 January 2009 and was concerned about the deterioration in her mental health. 
8. Following receipt of the reports from Miss Lawley’s psychiatrist the OHS physician reviewed Miss Lawley’s case again and in a report, dated 10 February 2009, said:

“This lady is very distressed and disturbed. At present she is a significant suicide risk. The issues of retirement and level of pension are a major factor. Recent events and [Miss Lawley’s psychiatrist]’s letter of 29 January 2009 suggest she will not be able to return to any paid employment in the foreseeable future…

In my opinion she fits the criteria for ill-health retirement at tier 1   level. I think it extremely unlikely that she will be able to return to work at Wolverhampton Homes and her pre-existing problems of pre-lingual deafness would make it fairly difficult for her to find any alternative employment even if her depressive illness were to improve significantly.” 
9. On 25 March 2009, the OHS physician completed a medical certificate indicating that there was no reasonable prospect of Miss Lawley being capable of obtaining gainful employment before age 65 and that she was eligible for Tier 1 ill health benefits. He certified that he was an independent registered medical practitioner. 
10. The medical certificate was then sent to another independent registered medical practitioner who is said to have been approved by the WMPF. The WMPF independent registered medical practitioner wrote to the OHS physician on 23 June 2009 and said that he was unable to support Miss Lawley’s application for ill-health retirement on the grounds that “I have not been provided with any specialist information detailing treatment or clinical prognosis.”
11. The OHS physician replied on 9 July 2009 and provided OHS reports and the reports received from Miss Lawley’s psychiatrist.
12. The independent registered medical practitioner wrote again to the OHS physician on 21 August 2009 and said:
“With good quality psychiatric and psychological support most patients with depressive illness achieve a satisfactory level of recovery well within a period of three years…There is no indication in [Miss Lawley’s psychiatrist]’s report that her underlying mental health problems are so chronic or profound as to be regarded permanent over the next years…My recommendation therefore is that although an opinion relating to permanent incapacity is finely balanced in this case that on likely future efficiency grounds she meets the criteria of Regulation 20. However I am conscious of the need to avoid anything which might permanently exclude her from the employment market in the longer term. I therefore recommend to the employer that the appropriate level of benefits should be Tier 3.”    
13. On 10 September 2009, Wolverhampton Homes wrote to Miss Lawley and said that the independent registered medical practitioner had agreed with the “Occupational Health Specialist’s” recommendation that Miss Lawley’s employment should be terminated on grounds of ill-health and that she was entitled to Tier 3 ill health benefits with effect from 14 September 2009. The letter did not contain details of the process for appealing the decision.

14. On 19 October 2009, Miss Lawley appealed against the decision to award her Tier 3 ill health benefits.
15. On 25 November 2009, Wolverhampton Homes’ Director of Finance wrote to Miss Lawley rejecting her appeal. In his letter he said that he agreed with the “Pension Funds Medical Consultant’s decision” to award her Tier 3 ill health retirement benefits. 
16. On 7 May 2010, Miss Lawley appealed once more against the decision to award her Tier 3 ill-health benefits. Wolverhampton City Council considered the Stage 2 appeal and provided a decision on 8 July 2010 as follows:

“For the purpose of determining the level of benefits awarded by your employer, I have sought the guidance of [WMPF’s independent registered medical practitioner]… He stated the following:-

“The reasoning for a tier 3 recommendation was based on the specialist opinion in his report dated 6 January 2009. [Consultant Psychiatrist] felt her recovery would take a long time but was uncertain how she would progress over the coming 6-12 months. However he does say that his expectation is that she would eventually be able to undertake full time work. No other medical reports have challenged this opinion.
Tier 3 gives an opportunity to monitor progress over a period of 3 years with the first reviews normally at 18 months. I understand any suitably qualified doctor can undertake this review including the original IRMP. If the initial optimism about capability proves unfounded then an uprating to tier 2 is an option.”  

…my formal decision on behalf of the administering authority is that the correct level of benefit has been awarded.” 
17. On 24 March 2011, an OHS physician reviewed Miss Lawley’s medical condition. In a report, dated 24 March 2011, he said:
“Mrs (sic) Lawley remains severely depressed. She has prominent features of anxiety, particularly related to her communication difficulties and meeting new people. She is not fit for any work. She is not fit for any work-related activity…” 
18. On 6 May 2011, the OHS physician completed a review certificate which indicated that Miss Lawley was unlikely to be capable of undertaking gainful employment within three years of leaving employment and therefore it was open to Wolverhampton Homes to determine whether to award a Tier 2 ill health pension. 
19. On 10 May 2011, the OHS physician wrote to the WMPF medical adviser and said that in his opinion Miss Lawley would not be able to work again before normal retirement age.
20. On 15 June 2011, WMPF wrote to Wolverhampton Homes and said “I advise that the Fund’s Medical Consultant has agreed the findings of your Authority’s Consultant Medical Officer. A B2 [medical certificate] has been completed, the member’s benefits will be revised to Tier 2…”
Summary of Miss Lawley’s position  
21. She was assessed by the occupational health physician as a Tier 1 ill health retirement but after another referral this was changed to Tier 3. There is no medical evidence that could have changed the initial advice and the doctors have been unable to give the reasons for the change. 
22. The independent registered medical practitioner has reached his decision based only on the last paragraph of her psychiatrist’s letter of 6 January 2009 but had disregarded the remainder of the letter and the view of the OHS physician who was of the opinion that she should be awarded Tier 1 ill health benefits.   

Summary of Wolverhampton Homes’ position  
23. Wolverhampton Homes’ occupational health provider, Telford Occupational Health Service, stated its opinion that Miss Lawley should received Tier 1 ill health benefits in November 2008, before receiving the report from Miss Lawley’s psychiatrist in which he said that he would expect Miss Lawley to be able to return to work at some point in the future perhaps on a part-time basis initially and gradually working to full time.
24. The independent registered medical practitioner relied upon the opinion of Miss Lawley’s psychiatrist and taking other factors into account as required by the pension regulations decided the circumstances were appropriate to recommend Tier 3 ill health benefits. Wolverhampton Homes accepted the recommendations of the independent registered medical practitioner.   
Summary of WMPF’s position  
25. The medical certificate which was completed by the OHS physician was forwarded to the WMPF independent registered medical practitioner on 5 May 2009. From the information provided the independent registered medical practitioner was unable to support ill health retirement as there was insufficient evidence to support permanent incapacity of being incapable of discharging efficiently the duties of a clerical assistant.

26. Employing bodies appoint their own occupational health doctors to advise them and the WMPF appoints its own panel of doctors.

27. The employer, Wolverhampton Homes determined that ill health retirement benefits at the level of tier 3 were to be awarded from 15 September 2009. 
Conclusions

28. In order to be entitled to any pension under Regulation 20 of the 2008 Regulations, Miss Lawley must be permanently incapable of discharging efficiently the duties of her current employment. 'Permanently' is defined as until, at the earliest, her 65th birthday. If that criterion is met, then in order to meet the criterion for Tier 1 benefits, she must be considered unable to undertake any employment and for Tier 2 or Tier 3 benefits have a reduced likelihood of obtaining gainful employment before her normal retirement age. The decision as to whether Miss Lawley met these requirements fell to her employer (Wolverhampton Homes) in the first instance.

29. Before making such a decision, Wolverhampton Homes needed to obtain a certificate from a suitably qualified independent registered medical practitioner. The certifying practitioner has to be "independent" in the terms set out in Regulation 56(1) of the Local Government Pension Scheme (Administration) Regulations 2008.
30. Whilst an opinion was obtained from an independent registered medical practitioner, who held the required qualification and was approved by WMPF, he did not, complete or sign the certificate or provide a declaration that he had not previously advised, or given an opinion on Miss Lawley’s case or acted as a representative of the member or employer, as required by the Regulations. 
31. Instead the certificate was completed, signed and the declaration made by a  physician, who can not be regarded as independent as he was employed by the company appointed by Wolverhampton Homes to provide occupational health services and, in addition, had already advised Wolverhampton Homes on Miss Lawley’s medical condition in relation to her employment.  In my judgment appropriate certification was not therefore obtained.
32. Insofar as the decision itself is concerned, although both respondents say otherwise, there is no documentary evidence of any decision made by Wolverhampton Homes. In fact in their letter of 10 September 2009, they say “that the independent registered medical practitioner had agreed with the “Occupational Health Specialist’s” recommendation that Miss Lawley’s employment should be terminated on grounds of ill-health and that she was entitled to Tier 3 ill health benefits with effect from 14 September 2009”. They needed to do more than simply pass on the view of the independent registered medical practitioner. It is my view that Wolverhampton Homes did not make the decision at all. 
33. Furthermore, if Wolverhampton Homes had properly considered the information before them, instead of simply following the advice provided by the independent registered medical practitioner, they would have recognised that the independent registered medical practitioner did not agree with the view of the OHS physician, who had indicated on the certificate that Tier 1 benefits should be awarded, but instead directly conflicted with that view and said that Tier 3 benefits should be awarded. There was a clear conflict as to whether Miss Lawley was capable of undertaking gainful or indeed any employment. I consider that there was maladministration in Wolverhampton Homes’ failure to address the apparent conflict between the opinions provided.

34. Insofar as the reasoning behind the decision is concerned the independent registered medical practitioner commented that “with good quality psychiatric and psychological support most patients with depressive illness achieve a satisfactory level of recovery well within a period of three years” and he reached the view that whilst an opinion relating to permanent incapacity was finely balanced he was “conscious of the need to avoid anything which might permanently exclude her from the employment market in the longer term.” 
35. Although, in my view, the Council did not in effect make a decision, if they had, the correct approach would not have been to simply adopt a “wait and see” approach as appears to have been the case here. The issue was whether Miss Lawley’s condition was such that, despite any appropriate medical treatment, she was likely to be unable to work again before her normal retirement date.  So consideration needed to be given to whether psychiatric treatment and psychological support was likely to succeed sufficiently to improve her condition. A view needed to be formed as to whether, on the balance of probability, the condition was likely to prevent a return to her employment before normal retirement date.  It was necessary therefore to consider the likelihood of such treatment being effective. 
36. In summary, appropriate certification was not properly obtained by Wolverhampton Homes who did not, in any event, make the decision as to whether Miss Lawley met the requirements of Regulation 20, either in the first instance or following the 18 month review. Furthermore, Wolverhampton Homes should have recognised and made further enquiries about the apparent conflict between the opinions provided and the likelihood of Miss Lawley obtaining employment. I am therefore remitting the matter to Wolverhampton Homes to consider afresh.

37. In so far as WMPF are concerned as the Stage 2 IDRP decision maker it is their role to consider the process undertaken and ensure that all relevant matters and evidence have been taken into account. In my judgment WMPF ought to have recognised at Stage 2 of IDRP that proper certification had not been obtained and that Miss Lawley’s application had not been considered properly and remitted the matter back to Wolverhampton Homes at that time. Not to have done so constitutes maladministration and has lengthened the overall process which undoubtedly will have caused Miss Lawley distress and inconvenience.

Directions   

38. I direct that within 56 days of this determination Wolverhampton Homes shall consider which level of benefits Miss Lawley was entitled to under Regulation 20 at 14 September 2009 and issue a further decision.

39. In the event that it is decided that she was so entitled to Tier 1 or Tier 2 benefits with effect from 14 September 2009, the benefits shall be put into payment as soon as is practicable and interest (as prescribed in Regulation 44 of the Local Government Pension Scheme (Administration) Regulations 2008) is to be paid on any benefits from the due date of each payment to the date of actual payment.

40. WMPF shall pay Miss Lawley £300 in compensation for the distress and inconvenience she has suffered resulting from its maladministration as summarised above.
JANE IRVINE 

Deputy Pensions Ombudsman 

26 June 2012 
Appendix
The Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007

20. 
(1) If an employing authority determine, in the case of a member who satisfies one of

the qualifying conditions in regulation 5-

(a) to terminate his employment on the grounds that his ill-health or infirmity of mind or body renders him permanently incapable of discharging efficiently the duties of his current employment; and
(b) that he has a reduced likelihood of obtaining any gainful employment before his normal retirement age,

they shall agree to his retirement pension coming into payment before his normal retirement age in accordance with this regulation in the circumstances set out in paragraph (2), (3) or (4), as the case may be.

(2) If the authority determine that there is no reasonable prospect of his obtaining any gainful employment before his normal retirement age, his benefits are increased-

(a) as if the date on which he leaves his employment were his normal retirement age; and
(b) by adding to his total membership at that date the whole of the period between that date and the date on which he would have retired at normal retirement age.

(3) If the authority determine that, although he cannot obtain gainful employment within three years of leaving his employment, it is likely that he will be able to obtain any gainful employment before his normal retirement age, his benefits are increased-

(a) as if the date on which he leaves his employment were his normal retirement age; and
(b) by adding to his total membership at that date 25% of the period between that date and the date on which he would have retired at normal retirement age.

(4) If the authority determine that it is likely that he will be able to obtain any gainful employment within three years of leaving his employment, his benefits-

(a) are those that he would have received if the date on which he left his employment were the date on which he would have retired at normal retirement age; and
(b) unless discontinued under paragraph (8), are payable for so long as he is not in gainful employment.

(5) Before making a determination under this regulation, an authority must obtain a certificate from an independent registered medical practitioner qualified in occupational health medicine as to whether in his opinion the member is suffering from a condition that renders him permanently incapable of discharging efficiently the duties of the relevant employment because of ill-health or infirmity of mind or body and, if so, whether as a result of that condition he has a reduced likelihood of obtaining any gainful employment before reaching his normal retirement age…

(7) (a) Subject to sub-paragraph (c), once benefits under paragraph (4) have been in payment to a person for 18 months, the authority shall make inquiries as to his current employment.
(b) If he is not in gainful employment, the authority shall obtain a further certificate from an independent registered medical practitioner as to the matters set out in paragraph (5).
(c)Sub-paragraph (a) does not apply where a person reaches normal retirement age…

(11) (a) An authority which has made a determination under paragraph (4) in respect of a member may make a subsequent determination under paragraph (3) in respect of him.

(aa) A subsequent determination under paragraph (3) must be made within three years of the date that payment of benefits is discontinued under paragraph (8), or before the member reaches the age of 65 if earlier.

(b) Any increase in benefits payable as a result of any such subsequent determination is payable from the date of that determination.

…

(14) In this regulation-

"gainful employment" means paid employment for not less than 30 hours in each week for a period of not less than 12 months;

"permanently incapable" means that the member will, more likely than not, be incapable until, at the earliest, his 65th birthday; and…

(15) Where, apart from this paragraph, the benefits payable to a member in respect of whom his employing authority makes a determination under paragraph (1) before 1st October 2008 would place him in a worse position than he would otherwise be had the 1997 Regulations continued to apply, then those Regulations shall have effect in relation to him as if they were still in force instead of the preceding paragraphs of this regulation."

The Local Government Pension Scheme (Administration) Regulations 2008

44.-
(1) An administering authority may require an administering or employing authority from which payment of any amount due under regulations 39 to 42 (employers' contributions or payments) or regulation 86 (changes of fund) is overdue to pay interest on that amount.
(2) The date on which any amount due under regulations 39 to 41 is overdue is the date one month from the date specified by the administering authority for payment.
(3) The date on which any amount due under regulation 42 (other than any extra charge payable under regulation 40 or 41 and referred to in regulation 42(1)(c)) is overdue is the day after the date when that payment is due.
(4) Interest due under paragraph (1) or payable to a person under regulation 45(5) (deduction and recovery of member's contributions), 46(2) (rights to return of contributions) or 51 (interest on late payment of certain benefits) must be calculated at one per cent above base rate on a day to day basis from the due date to the date of payment and compounded with three-monthly rests.
(55) First instance decisions - general

(1) Any question concerning the rights or liabilities under the Scheme of any person other than an employing authority must be decided in the first instance by the person specified in this regulation.

…

(4) Where a person is or may become entitled to a benefit payable out of a pension fund, the administering authority maintaining that fund must decide its amount.
(5) That decision must be made as soon as is reasonably practicable after the event by virtue of which the entitlement arises or may arise.
(6) Any question whether a person is entitled to a benefit under the Scheme must be decided by the employing authority which last employed him…

(56) First instance determinations: ill-health

(1) 
Subject to paragraph (1A), an independent registered medical practitioner ("IRMP") from whom a certificate is obtained under regulation 20(5) of the Benefits Regulations in respect of a determination under paragraph (2), (3) or (4) of that regulation (early leavers: ill-health) must be in a position to declare that-

(a) 
he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b) 
he is not acting, and has not at any time acted, as the representative of the member, the employing authority or any other party in relation to the same case,

and he must include a statement to that effect in his certificate.

(1A)Paragraph (1)(a) does not apply where a further certificate is requested for the purposes of regulation 20(7) of the Benefits Regulations…

(3) 
The employing authority and the IRMP must have regard to guidance given by the Secretary of State when carrying out their functions under this regulation, and-

(a) 
in the case of the employing authority, when making a determination under regulation 20 of the Benefits Regulations; or
(b) 
in the case of the IRMP, when expressing an opinion as to the matters set out in regulation 20(5) and regulation 31(2) (early payment of pension: ill health) of those Regulations."
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