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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr T McGovern

	Scheme
	The Local Government Pension Scheme (LGPS)

	Respondents
	The London Fire and Emergency Planning Authority (LFEPA)
The London Pension Fund Authority (LPFA)


Subject

Mr McGovern disagrees with the decision not to pay his deferred benefits early on the grounds of ill health.

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the LFEPA because they failed to give proper consideration to Mr McGovern’s application.
DETAILED DETERMINATION

Material Facts

1. Mr McGovern was employed as a firefighter by the LFB from 1978 to 1982, when he retired. Mr McGovern was re-employed by the LFB as a Protective Equipment Group (PEG) Technician until he left in 1990. He subsequently worked for the Mid Kent Water Company until 2006. He has explained that he was on long term sick leave from 2000. Mr McGovern now lives in France.

2. In February 2009, Mr McGovern applied for the early payment of his deferred benefits in the LGPS.

3. At the time of Mr McGovern’s application, Regulation 31(6) of the Local Government Pension Scheme Regulations 1997 (SI1997/1612) (as amended) provided,

“If a member who has left a local government employment before he is entitled to the immediate payment of retirement benefits (apart from this regulation) becomes permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body –

(a)
he may elect to receive payment of the retirement benefits immediately, whatever his age ...”

4. Under Regulation 97, the decision as to Mr McGovern’s right to a benefit feel to be made by the local government employer who last employed him; the LFEPA. Before making their decision, Regulation 97(9) required the LFEPA to seek a certificate from an independent registered medical practitioner who was qualified in occupational medicine as to whether in his opinion Mr McGovern is permanently incapable of discharging his former duties. The medical practitioner was required to certify that he has not previously been involved in the case and was not acting for one of the parties. ‘Qualified in occupational medicine’ was specifically defined in the Regulations. ‘Permanently incapable’ was defined as being more likely than not incapable until his 65th birthday.

5. In support of his application, Mr McGovern provided copies of an incapacity benefit assessment undertaken by his doctor in France, Dr Ruby, for the Department for Work and Pensions (DWP). He also provided incomplete copies of reports prepared in 2003 and 2004 by Consultant Orthopaedic Surgeons, Mr Lock and Mr Good. Mr Lock’s report largely dealt with the cause of Mr McGovern’s back and knee problems and whether they stemmed from an incident at work in March 2000. He referred to a MRI scan undertaken in October 2001, which had shown degenerative changes in Mr McGovern’s lower thoracic and lumbar spine. Mr Lock also said that Mr McGovern had been offered an arthroscopy for his left knee, but surgery was being deferred until his weight was down to 15 stones. At that time, Mr McGovern’s neck was found to be normal to examination, with a full range of pain free movement. Mr Lock confirmed that, at that time, Mr McGovern remained disabled by back pain intermittently referred to his right groin and thigh. Mr Lock said,

“The prognosis for this condition is that he is likely to have ongoing symptoms of back pain, despite conservative treatment, and that, therefore, he is unlikely to return to a physical activity such as that which was expected of him in his original form of employment.”

6. The joint report prepared by Mr Lock and Mr Good was also mostly concerned with the cause of Mr McGovern’s back and knee problems and whether they stemmed from the incident at work in March 2000. Mr Lock and Mr Good were agreed that the incident had aggravated “an underlying degenerative process in [Mr McGovern’s] lumbar spine, leading to a gradual increase in the low back pain and right sided sciatica”. They concluded,

“... it is highly unlikely that he will ever be able to return to any heavy physical work, but he should be able to return to lighter sedentary activities if suitably re-trained.”

7. Dr Ruby had completed a pro-forma provided by the DWP which is in French. The boxes ticked by Dr Ruby indicated that Mr McGovern:

· cannot sit comfortably for more than 30 minutes without getting up;

· cannot get up from a chair without holding on to something;

· cannot stand for more than 10 minutes before having to sit;

· cannot stand for more than 10 minutes before having to move;

· cannot walk more than 400m without stopping or experiencing severe discomfort;

· can only move up and down a flight of 12 steps by standing on the side or one step at a time;

· cannot bend or kneel to pick up a paper and then recover;

· cannot raise one arm above the head to reach for something;

· cannot lift a pan or kettle filled with 1.7L or transfer the contents with either hand;

· cannot lift and carry a 2.5kg bag of potatoes with one hand;

· cannot tie laces or string;

· cannot turn a tap or the knobs on a cooker with one hand.

8. Mr McGovern’s application was acknowledged and he was told that an appointment would be arranged for him to see a specialist consultant. Mr McGovern’s case was referred to Mr Bucknill. In the referral letter from the LFEPA’s medical adviser, Mr Bucknill was told that Mr McGovern would be entitled to early payment of his benefits “if it is deemed that had he remained in service with the London Fire Brigade he would be permanently incapacitated from carrying out the duties of Fire Fighting”. Mr Bucknill noted that Mr McGovern had sustained an injury to his back and knee in 2000 and had been advised that an arthroscopy of his knee was indicated, but not undertaken because of his weight. He noted that Mr McGovern had been troubled by ongoing back pain which affected his ability to walk. Mr Bucknill referred to Mr McGovern’s painful knee but reported that he had not experienced locking or instability. He reviewed an MRI scan of Mr McGovern’s lumbar spine and reported that this showed minimal disc changes  and no indication of recent deterioration. He also saw an MRI scan of Mr McGovern’s knee and reported that this showed “slight narrowing of the medial compartment with osteophyte formation due to degenerative change”. Mr Bucknill concluded,

“His main problems relate to longstanding obesity with secondary lumbar postural backache and early degenerative arthritis of the medial compartment of his left knee.

With regard to any strenuous work, he has been unable to undertake this since 2006 when he resigned from the Mid-Kent Water Board. There is no doubt that he would have been unable to continue to work as a firefighter at least from that date. He is permanently disabled and unable to resume any strenuous activities. He needs weight reduction as a matter of urgency, but there is no indication that he needs treatment for his left knee at this time.”

9. Mr McGovern also saw an Occupational Health Physician, Dr Kehoe, who undertook a functional activity assessment. Dr Kehoe indicated that Mr McGovern:

· could stand for between 15-30 minutes, or needs regular rest breaks when standing;

· could walk up at least one flight of stairs or for at least 200 metres without much difficulty;

· could not run;

· could climb stairs but needed to hold onto at least one banister;

· could drive for at least 60 minutes, use public transport or use a taxi without difficulty;

· could not climb;

· could grip and utilise a hand tool for at least 15 minutes;

· could reach for objects above head height with non-dominant hand or at head height with dominant hand;

· could lift items of up to 5kg;

· could carry items of up to 5kg for at least 50 metres;

· could not bend to touch knees and straighten up;

· could kneel one leg without difficulty;

· could sit for at least 45 minutes.

10. Dr Kehoe indicated that Mr McGovern was not fit for operational duties and not likely to be fit for his substantive role.

11. Mr McGovern’s case was then referred to Health Management Ltd for the purposes of obtaining the required certificate under Regulation 31. They noted the reference to Firefighters Pension Scheme and queried this with the LFEPA. The Regulation 31 assessment was undertaken by a Consultant in Occupational Medicine, Dr Wallington, who is appropriately qualified for the purposes of Regulation 31.

12. Dr Wallington completed a certificate in October 2009 to the effect that Mr McGovern was not, on the balance of probabilities, permanently incapable, because of ill health or infirmity of mind or body, of discharging efficiently the duties of his former employment. In his accompanying report, Dr Wallington said he had reviewed Mr McGovern’s occupational health file, including the functional analysis carried out by Dr Kehoe, the incapacity benefit assessment carried by Dr Ruby, a report from Mr McGovern’s GP (in French), the partial reports by Mr Lock and Mr Good, and the report by Mr Bucknill.

13. Dr Wallington noted that the reports indicated that Mr McGovern was morbidly obese with a BMI of 47.3. He noted that Mr McGovern had “a number of musculoskeletal symptoms which include low back pain and pain in the left knee and right groin”. Dr Wallington noted that Mr Bucknill had diagnosed “early degenerative arthritis in the left knee and lumbar postural back ache secondary to longstanding obesity”. Dr Wallington commented,
“Were Mr McGovern to lose weight, he would then be able to undergo an arthroscopy of the left knee, which is likely to improve his symptoms in the knee. His obesity is the current bar to surgery.

Additionally were he to lose weight, this too is likely on the balance of probabilities to improve his back symptoms.”

14. Dr Wallington went on to say that Mr McGovern could sit for 45 minutes, stand for 15 to 30 minutes, walk for 200 metres and one flight of stairs, was capable of driving for 60 minutes, was able to grip and use hand tools, carry up to five kilogrammes, kneel on one knee and had the capacity to work full time. He noted that Mr McGovern was unfit for heavy manual work or work where he would have to stand for long periods, walk over uneven ground or climb ladders.

15. Dr Wallington said that he had reviewed the job profile for a PEG Technician and noted that the job involved lifting and carrying equipment weighing up to six kilogrammes and required a measure of physical fitness.

16. Dr Wallington concluded,

“Fundamentally Mr McGovern should be capable of carrying out the role of PEG technician but even if he were unable to do so at the moment, a reduction in his weight, and an arthroscopy to his knee would on the balance of probabilities likely result in his capability of undertaking this role.

Mr McGovern is currently aged 50 and therefore arguably has 15 years to go before his normal retirement age. Were he to address his obesity issues and have treatment for his knee problem then there is a likelihood of him being able to undertake not only this role but perhaps others of a similar nature.”

17. The LFEPA wrote to Mr McGovern enclosing a copy of Dr Wallington’s report and certificate. They noted that Dr Wallington did not consider Mr McGovern to be permanently incapable of discharging his former duties and said that, therefore, he was not considered to be permanently unfit under the LGPS Regulations and his application for payment had been unsuccessful.

18. Mr McGovern appealed under the internal dispute resolution (IDR) procedure. Amongst other things, he disagreed with the job description for PEG Technician provided for Dr Wallington. The job description stated that the role involved “a degree of physical activity in terms of lifting and carrying items of equipment (e.g. 6Kg compressed air cylinders)”. Mr McGovern provided examples of equipment weighing more than 6kg which he said would be handled regularly by the PEG Technician.

19. Mr McGovern also said that the problems he was experiencing with his shoulder and neck had not been taken into account. He said he thought he had mentioned these to Dr Kehoe but that he had been very agitated on the day of the examination because of a Tube strike and the need to travel to his appointment with Mr Bucknill. Mr McGovern also said that, since seeing Dr Kehoe, he had been suffering from problems with his right hip and left thumb and had been receiving treatment at the Fire Services rehabilitation centre. Dr Kehoe had referred to Mr McGovern’s problems with his thumb in her notes and also to the fact that he was suffering from gout.

20. In response to Mr McGovern’s appeal, the LFEPA’s IDR panel sought further advice from the Head of the PEG concerning the job description. He confirmed that the 6kg limit was appropriate and explained that there had been a number of changes to equipment and procedures since Mr McGovern’s time. Dr Wallington was asked to review his opinion in the light of the information provided by Mr McGovern and the Head of the PEG. Dr Wallington advised that his opinion remained unaltered.

21. The IDR panel reviewed the additional information provided by the Head of the PEG and the reports provided by Dr Wallington. They wrote to Mr McGovern saying that they were “satisfied that the IQMP decision has been properly arrived at, and [they were] not therefore in a position to uphold [his] appeal”.

22. Mr McGovern took his appeal to stage two of the IDR procedure. He disagreed with certain elements of Dr Wallington’s report. In particular, he pointed out that Dr Wallington had said that he could stand for 15-30 minutes when he could not stand for more than 5 minutes. Mr McGovern asked where Dr Wallington had got this information from because it was not in Mr Bucknill’s report and conflicted with Dr Ruby’s view. He also pointed out that there was no mention of the problems he had with his thumb, shoulder and neck. Mr McGovern’s appeal was declined. The stage two decision maker said,

“Given that there are 15 years to go before you reach the normal retirement age for the scheme and the possibility your condition may improve if issues around your weight were addressed, Dr Wallington feels that on the balance of probabilities you would be capable of undertaking the role [of PEG Technician] again. Additionally given the detailed medical evidence made available to Dr Wallington and the specific enquiries undertaken at stage 1 of your appeal, around the current requirements of the role and your capabilities of meeting such duties I can find nothing to indicate that this was an improper conclusion to reach.”

Mr McGovern’s Position

23. Mr McGovern has raised the following points:

· he does not think that Dr Wallington considered all of his symptoms, especially the problems he has in his right shoulder and neck and his left hand and thumb, which were mentioned in Dr Ruby’s assessment;

· Mr Lock, Mr Good and Mr Bucknill found him to be permanently disabled and this has not been taken into consideration;

· he has been treated unfairly because of his obesity;

· Dr Wallington said that he could stand for 15 to 30 minutes, but he cannot stand for more than 5 minutes;

· Dr Wallington said that he can grip and use hand tools, but arthritis in his left thumb prevents him from opening packets or fixing an electrical plug;

· Dr Wallington’s findings conflict with Mr Bucknill’s report and Dr Ruby’s assessment;

· he asked to see a translation of Dr Ruby’s assessment, but was only provided with the French version, which leads him to believe that Dr Wallington did not have a translation;

· he did mention the problems with his shoulder and thumb to Mr Bucknill and Dr Kehoe, but they do not appear to have considered them;

· Mr Bucknill says that he has no instability in his knee, but this is not true;

· Mr Bucknill refers to the results from a MRI scan and says that there is no evidence of recent deterioration, but the scan was done in 2001;

· Mr Bucknill disagrees with Dr Wallington as to the need for knee surgery

· he has obtained a list of the equipment which a PEG Technician would be required to lift and carry and the weight of the different pieces of equipment is greater than 6kg;

· his normal retirement age is 60 not 65.

Response from LFEPA

24. The LFEPA submit:
· by reason of Mr McGovern’s non-operational service between August 1982 and January 1990, the 1997 LGPS Regulations apply;

· Dr Wallington concluded that Mr McGovern did not meet the criteria for ill health retirement because he was not permanently incapable of under taking the role of PEG Technician;

· Dr Wallington concluded that permanent incapability could not be established because there were treatment options (knee arthroscopy and weight loss) available to Mr McGovern;

· LFEPA is bound by the Regulations;

· the appeal panel did not accept Dr Wallington’s opinion blindly; they requested Mr McGovern’s consent to view Dr Wallington’s report and requested additional information from the Head of the PEG;

· the appeal panel did not rely solely on Dr Wallington’s opinion; they considered the evidence (medical and otherwise) which was before them and asked appropriate questions to satisfy themselves that Dr Wallington’s opinion was correctly made;

· the panel have confirmed that they took all of Mr McGovern’s concerns into account and, had they not been satisfied that it had been properly arrived at, were empowered to set aside Dr Wallington’s opinion and seek an alternative medical opinion;
· the panel had been provided with a translation of Dr Ruby’s report.

Conclusions

25. Under regulation 31(6), Mr McGovern may elect to receive payment of his retirement benefits immediately if he becomes permanently incapable of discharging efficiently the duties of his former LFEPA employment. Under regulation 97, the decision as to whether Mr McGovern is entitled to a benefit under regulation 31 is to be made by the LFEPA, as the LGPS employer who last employed him. Before making their decision, the LFEPA had to obtain a certificate from an independent registered medical practitioner qualified in occupational health medicine as to whether, in his opinion, Mr McGovern was permanently incapable of discharging his former duties. Under the LGPS regulations, permanently incapable means more likely than not incapable until his 65th birthday.

26. Dr Wallington is a Fellow of the Faculty of Occupational Medicine and, therefore, meets the definition of ‘qualified in occupational health medicine’ under the LGPS regulations. He also certified that he had not previously advised or given an opinion in Mr McGovern’s case as required by the regulations. Dr Wallington was therefore an appropriate person from whom to seek an opinion under regulation 97. However, the LFEPA were not bound by Dr Wallington’s opinion; the decision is theirs to make. Unlike certain other public sector schemes, the LGPS Regulations do not provide for the medical practitioner’s opinion to be binding. I imagine, however, that there are few cases where the employing authority would not accept the independent medical practitioner’s opinion, but this does not mean that they are required to accept it or should do so blindly.

27. Dr Wallington’s opinion was that Mr McGovern was not permanently incapable of discharging his former duties. Dr Wallington confirmed that he had reviewed (amongst other things) Dr Kehoe’s functional analysis, Dr Ruby’s incapacity benefit assessment and reports from Mr Lock, Mr Good and Mr Bucknill. Mr McGovern was concerned that Dr Ruby’s report had not been translated for Dr Wallington but the LFEPA have explained that he is proficient in French. Dr Wallington concluded that Mr McGovern should be able to carry out the role of PEG Technician but, if he were not able to do so at that time, a reduction in his weight and an arthroscopy to his knee would, on the balance of probabilities, enable him to do so. It is not my role to review the medical opinion offered by any of the doctors involved in Mr McGovern’s case. Rather, it is my role to review the decision making process followed by the LFEPA.

28. There are certain well established general principles which the LFEPA must observe when making a decision such as this. Briefly, they must take all relevant matters into account and ignore any irrelevant ones; they must ask themselves the right questions; they must direct themselves correctly as to the law and, in particular, they must interpret the LGPS Regulations correctly; and they should not come to a perverse decision. A perverse decision is one which no reasonable decision maker, properly directing themselves, could come to in the same circumstances. Provided that the LFEPA have followed these principles in reaching their decision not to pay Mr McGovern’s benefits, that decision cannot be set aside regardless of whether I or anyone else (including the courts) might have come to a different decision. On the other hand, if the LFEPA have not followed the above principles then it is open to me to remit the decision to them for further consideration.

29. The weight which the LFEPA attach to any of the evidence available to them is entirely a matter for them. Provided that they have given consideration to all of the available evidence, they may choose to give little or no weight to some of it and to prefer one medical opinion over another. However, the LFEPA must take account of all relevant matters. In his opinion, Dr Wallington said that if Mr McGovern were “to address his obesity issues and have treatment for his knee problem then there is a likelihood of him being able to undertake not only this role but perhaps others of a similar nature”. However, I note that Dr Wallington did not comment on the likelihood of Mr McGovern successfully losing sufficient weight to allow him to have the operation. In view of the fact that it has previously been found that the member’s ability to lose weight is a relevant factor (The Trustees of the Saffil Pension Scheme v Curzon [2005] EWHC 293 (Ch)), it would have been prudent for the LFEPA to have obtained an opinion on this aspect of Mr McGovern’s case.
30. The LFEPA assert that the appeal panel were provided with a translation of Dr Ruby’s report. However, the translation only covered Dr Ruby’s occasional handwritten notes; it did not include the 31 pages of tick box options and, in particular, it did not include the areas where Mr McGovern had asserted that Dr Ruby’s view conflicted with that of Dr Wallington, I do not, therefore, find this is sufficient to enable me to say that the appeal panel properly considered Mr McGovern’s case. I find that the LFEPA should have obtained a full translation of Dr Ruby’s report. I accept that the LFEPA are not medically qualified and must to a large extent rely on their medical adviser to guide them. However, where a member has challenged the medical practitioner’s opinion on the basis of alternative evidence, the LFEPA must have due consideration for that evidence.

31. It remains for me to consider whether the maladministration I have identified has led to any injustice to Mr McGovern. I find that his application for the early payment of his deferred benefits has not been properly considered which amounts to an injustice. I uphold Mr McGovern’s complaint and remit the decision to the LFEPA for proper consideration bearing in mind the principles I have outlined above.

32. Finally, I find that some consideration should be paid to the distress and inconvenience Mr McGovern has suffered as a consequence of the failure to consider his application properly. The flaw in the decision making process has necessitated Mr McGovern pursuing his case through a two stage appeal process and finally to my office. I find that it is appropriate that he receive some modest compensation for this inconvenience.

33. Since the decision is for the LFEPA and not the LPFA, I do not find that there has been any maladministration on their part.
Directions

34. I now direct that, within 21 days of the date of this determination, the LFEPA shall reconsider Mr McGovern’s application. Before doing so, they shall obtain a full translation of Dr Ruby’s report and a further opinion from Dr Wallington as I have outlined. Within the same time period, the LFEPA shall pay Mr McGovern £250 for the inconvenience he has suffered as a consequence of the maladministration I have identified.

JANE IRVINE 

Deputy Pensions Ombudsman 

7 February 2012 
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