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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mr R Platt

	Scheme
	Rolls-Royce Group Pension Scheme (the Scheme)

	Respondents
	Rolls-Royce (Pension Trustees) Ltd (Rolls-Royce)


Subject

Mr Platt’s complaint is that the Guaranteed Minimum Pension (GMP) element of his pension in payment is not inflation proofed to the extent he was led to believe when he took early retirement in 1999. 
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint is upheld against Rolls-Royce to the extent that Mr Platt has suffered a non-financial loss as a consequence Rolls-Royce failing to point out in information issued to Mr Platt that for certain members if their revalued GMP is more than their Additional Pension (AP) at State Pension Age (SPA) then no increase is payable by the State Basic Pension until their AP with cost of living increases exceeds their GMP.
DETAILED DETERMINATION

Material Facts
1. Mr Platt was a Chartered Electrical and Mechanical Engineer previously employed by C A Parsons, NEI, Rolls-Royce and finally Siemens.

2. In 1989, NEI merged with Rolls-Royce and the NEI Group Pension Scheme became part of the Scheme. 
3. Various information (see Appendix) was given to Mr Platt by Rolls-Royce which Mr Platt says misled him to believe that from SPA (65) his GMP would be fully protected against inflation.  
4. In 1997, Rolls-Royce sold Parsons Power Generation Systems to Siemens and Mr Platt was TUPE transferred. Mr Platt became a deferred member of the Scheme and joined the Siemens Scheme (both final salary arrangements contracted-out of the State Earnings Related Pension Scheme).
5. In December 1998,  Mr Platt obtained a quotation from Rolls-Royce of his early retirement benefits at age 57, 58 and 60:

	Age
	Yearly 

Full Lifetime Pension
	Tax-free Cash
	Yearly 
Reduced Lifetime Pension 
	Yearly
Temporary Pension

	57
	£9,905.22
	£29,676
	£7,187.60
	£891.98

	58
	£11,012.06
	£29,676
	£8,233.37
	£1,138.34

	60
	£13,322.21
	£29,676
	£10,412.76
	£1,324.27


6. In June 1999, Mr Platt took voluntary redundancy with Siemens (receiving a lump sum of £30,896) and took his pension benefits in the Siemens scheme (£1,755.27 tax-free cash plus a reduced monthly pension of £74.15). At the same time, Mr Platt took his pension benefits under the Scheme (£27,864 tax free cash, a temporary pension (payable until age 65) of £962.08 per year and a reduced pension of £7,486.37 per year – both pensions paid monthly in advance). 

7. Mr Platt’s annual salary when he left Siemens was £27,442. 

8. In payment to age 65 (25 February 2007, Mr Platt’s Normal Retirement Date - NRD), Mr Platt’s temporary pension and lifetime pension (before deduction for tax free cash and in excess of GMP) received guaranteed increases (5% or the rise in the Retail Prices Index if less).

9. At age 65, Mr Platt’s temporary pension stopped and his lifetime pension was recalculated to include the fixed rate revaluation (6.25% per year) of his GMP (between his date of leaving the Scheme and NRD). This adjustment increased his yearly lifetime pension to £10,582.92. The breakdown of his monthly pension (£881.91) was:
	Pre 6 April 1988 GMP
	Post 5 April 1988 GMP
	Post 5 April 1997
	Excess Pension 

	£277.90
	£188.34
	£12.74
	£402.93


10. Because Mr Platt’s total GMP exceeded his AP at SPA, he has received no AP from the State to date. Mr Platt has calculated his cumulative loss to date to be £2,850 and estimated over his lifetime, assuming yearly cost of living increases of 3%, to be £17,289 (by 2028) and, assuming he pre-deceases his wife, £20,500 over the lifetime of his wife (by 2033).

11. Mr Platt does not dispute that under relevant pensions legislation and the Scheme’s rules, he is not entitled to increases to his pre 6 April 1998 GMP or post 5 April 1988 GMP (in excess of 3%) from SPA from the State until his AP is more than his total GMP.

12. The Pensions Service (part of the Department for Work and Pensions) have confirmed that Mr Platt will commence receiving an AP from April 2012.

13. Mr Platt claims that if he had been given complete (and not misleading/incorrect) information by Rolls-Royce (that is he had been fully told the relationship between GMP and AP from SPA) he would not have retired in 1999 and would have continued working for Siemens for at least another year and possibly to age 60.

14. Mr Platt made no financial commitments in anticipation of GMP increases from SPA.

Rolls-Royce’s position  
15. The communications that were issued to Mr Platt were not misleading or amount to maladministration and “represented a fair and reasonable description of contracting out of SERPS for the purposes for which they were given”. It is not appropriate to focus on specific statements (which Mr Platt has done), but rather to view each communication as a whole.
16. “If the exact manner in which the state second pension/GMPs were protected against inflation was a matter of sufficient importance to affect his decision whether or not to retire it might be expected that he would have checked the position specifically rather than relying on his interpretation of general descriptions contained in a variety of documents issued for a different purpose”.
17. There is insufficient evidence to demonstrate that Mr Platt’s decision to retire in  1999 would have been different if he had understood that until his AP, by inflation proofing, exceeded his GMP no additional amount would be payable through the State Pension.
18. Whilst the increase to his GMP may have been one of the factors that Mr Platt considered before deciding to retire other factors are likely to have been more important:

· The reduction applied to the deferred pension if taken before age 60.

· The differences between the amounts of net pension payable at different ages.
· The rate of interest/return on any TFC taken on early retirement.
· Differences in pension increases pre and post retirement 
· The fact that voluntary redundancy from Siemens might not have been available to Mr Platt at a later date.
· Short term lifestyle choices and immediate financial needs. 
19. Pension payslips issued from 1999 could not have influenced his decision to retire.

20. Had Mr Platt been aware of the position regarding the GMP increase, it is likely that the main factor that would have been relevant to him (in 1999) would have been what impact different rates of inflation, in the period from the date of early retirement to age 65, would have on his benefits. If he expected the rate of inflation to keep pace with 6.25% then the AP would have been similar to his GMP at age 65. If his expectation was that the rate of inflation would be lower, then his GMP would be protected by the 6.25% increase to age 65 and AP payments would commence once it exceeded his GMP. If the expectation was that the rate of inflation would exceed 6.25% then the AP would start at age 65. Broadly, each scenario provides Mr Platt with a GMP that matches inflation either immediately or after a period where he has benefited from the higher rate of GMP revaluation.  Had he waited a year to retire the position would have been the same except the level of reduction to his pension would have been less. This adds further credence to the argument that Mr Platt’s decision to retire would not have changed if he had known “the correct method of increasing GMP”.

21. Compensation is not merited. Mr Platt’s pension at age 65 was increased from £9,239 to £10,582 (by about 14.53%), by applying fixed rate revaluation to his GMP and Scheme increases to his excess, which demonstrates the positive impact these increases had on Mr Platt’s pension compared to the rate of inflation over the same period to age 65. 

Mr Platt’s position  
22. His cumulative financial loss should be calculated over his lifetime (rather than to the date his AP exceeds his GMP).
23. His financial decision to retire in 1999 was based on many factors. His main consideration was his expected full pension or the option of a tax-free cash sum and reduced pension.

24. He used the pension figures provided by Rolls-Royce (at age 57, 58 and 60), together with his personal savings and the redundancy package from Siemens to assess his options. 

25. His decision to retire was on a “knife edge” because there was a significant abatement for early retirement of about 6% per year.

26. Whilst the GMP was not payable until age 65, in 1999, he had been led to believe that once in payment his GMP would be fully inflation-proofed, which was the most he could hope to achieve from this part of his pension. 

27. Although the main factor in his decision to retire was not inflation rises to his GMP from SPA, if Rolls-Royce had fully informed him of the correct position, as his decision was on a knife edge anyway, he believes this would have been the pivotal factor and he would have delayed his retirement for at least a year and possibly to age 60. 

28. It is unreasonable for Rolls-Royce to say that he should have checked this before deciding to retire as he had no reason to doubt the information/statements that Rolls-Royce had issued.
29. If he had expected that he would not receive full cost of living increases on his GMP from SPA, then contrary to Rolls-Royce’s view, it would have been even more likely that he would have delayed his retirement for a year and possibly to age 60.
30. At age 65 his GMP amounted to almost 53% of his lifetime pension. Whilst the increase in his GMP had exceed inflation rates to age 65, since then his GMP has been rapidly eroded because the expected protection against inflation from the State will not commence until his Additional Pension exceeds his GMP. 

31. There has been a breach of trust. No mention was made in the Scheme information and statements he received that to obtain expected cost of living increases on the GMP from the State from SPA required the GMP to be less than the Additional Pension.

32. Whilst the pensioner payslips he received obviously played no part in his retirement decision they reinforced his expectation that his GMP from SPA would receive cost of living increases.

33.  “Regarding the reference to voluntary redundancy made by RR, in our industry we had lived with redundancy for possibly 25 years and while the voluntary redundancy terms in 1999 were said to be for a limited period in fact they were continued or repeated, as expected for a further few years.” 
34. Referring to a previous Determination (S00105 – Mr Ainsworth), Mr Platt says that his case differs in that he did not receive an unreduced pension and he had expected Siemens’ redundancy terms to continue or reappear. 
Conclusions

35. It is not accurate to say that GMPs are fully inflation proofed from SPA, rather it is the AP which is inflation proofed and until it exceeds GMP no AP is payable by the State Basic Pension.
36. Mr Platt’s case turns on the information given to him up to his decision, in 1999, to take early retirement. 

37. Rolls-Royce do not accept that the information they provided was misleading or incomplete (in the context that it was given).

38. Whilst I accept that there was no intention by Rolls-Royce to mislead Mr Platt, nonetheless their failure to point out that if a member’s revalued GMP exceeded their AP at SPA then no increases would be payable by the State until their AP increased above their GMP amounts to maladministration.
39. I have therefore considered whether Rolls-Royce’s maladministration has caused Mr Platt an injustice (that is financial loss and or distress and inconvenience).
40. Mr Platt says his loss should be calculated over his lifetime, which he has estimated to be £17,289 to £20,500 (subject to how long he lives and future rates of inflation). Of course his calculation is made with the benefit of hindsight. He could only have decided to take redundancy and retire on the basis of what he knew or ought to have known at that time.
41. In fact, he has not actually incurred a financial loss, as he has received the increases to his GMP in payment that he is entitled to (under the Scheme’s rules and pension legislation). 
42. However, the relevant question is, on the balance of probability, would Mr Platt have taken redundancy and retired if he had been given correct information by Rolls-Royce? 
43. Mr Platt concedes that inflation proofing of his GMP in payment was not the main factor in his decision to retire, but says because his decision was on a knife edge he believes that it would have been pivotal if he had known the correct position and would not have retired for at least another year or possibly to age 60. 

44. I do not consider that the cumulative difference between the sum of these increases and the sum of the increases he expected to receive over the same period (that is £2,850) is sufficiently significant to say that Mr Platt would have, on the balance of probability, decided not to take voluntary redundancy with Siemens if he had been fully informed by Rolls-Royce. The redundancy payment was not insubstantial and at the time he made his decision he could not have known that Siemens offer would be repeated - or if it was repeated that it would be at least on the same terms. Mr Platt knew that by accepting redundancy he would be giving up his annual salary (£27,442), and further pensionable service in the Siemens Scheme.

45. Similarly, I find, on the balance of probability, that Mr Platt would still have taken his Scheme benefits when he did. 
46. However, I do accept that this matter has caused Mr Platt distress and inconvenience. I consider £500 to be reasonable compensation for that. 

Directions

47. Within 21 days of the date of this determination, Rolls-Royce are to pay Mr Platt £500.

JANE IRVINE 

Deputy Pensions Ombudsman 

27 March 2012 

Appendix

NEI Pension news letter “Technospeak” (7 March 1993):

“The NEI Pension entitlement is normally bigger than the GMP (this is always the case for Scale 2 members) and the GMP is included in the NEI Pension. However, once the pensioner has attained State Pension Age the GMP is fully protected against inflation with most of any increase necessary to achieve this being paid by the State in the form of an additional increase to the basic state pension.

The NEI Scheme’s responsibility for increases to GMP’s in payment is limited to paying the first 3% of any increase on that part of the GMP earned by service after April 1988”.

March 1996 newsletter from the Scheme Trustees (which describe a package of benefit improvements):

Under ‘Pension increases’ 

“All pension increase described above apply to the excess of scheme pension over Guaranteed Minimum Pension (GMP). This is because statutory provisions guarantee full index linking of the GMP through a combination of increases payable by the Scheme and under the State Pension arrangements.”

An estimate of early retirement options for Mr Platt (extract from Scheme Trustees letter dated 22 November 1996) says under ‘PENSION INCREASES AFTER RETIREMENT’:

“After State Pension Age part of your increases will be paid by the State and part by the NEI scheme. The combined affect will be that the revalued GMP will be fully inflation proofed. The balance of your pension will qualify for the scheme’s guaranteed increases of 3% p.a. or RPI if lower.”

Statement of Preserved Benefits issued to Mr Platt after leaving the Scheme in 1997:

“After State Pension Age the GMP part of your pension will increase in line with inflation. Only part of this increase, however, will be provided by the Scheme with the balance being provided by the State as part of your State pension.”

Pension Payslip – extract 1999 and subsequent payslips:

“Notes:

…

2) From State Pension Age the GMP you earned before 6 April 1988 will not qualify for any increases granted by the Trustees, because unless you live in certain overseas countries, you will get full cost of living increases on this part of your pension from the Department of Social Security (DSS) by way of an addition to your State Basic Pension”.
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