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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs J Worton

	Scheme
	Barclays Bank UK Retirement Fund (1964 Pension Scheme) (the Scheme)

	Respondents
	Barclays Bank plc (Barclays)
The Trustees of the Scheme (the Trustees)


Subject

Mrs Worton disagrees with the decision not to award her an ill-health early retirement pension from active status. 
The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld. Barclays came to its decision properly.
DETAILED DETERMINATION

Scheme Trust Deed and Rules 

1. Clause 16.2 of the Trust Deed states,

“With effect on and from 1 July 2008, where the rules do not otherwise provide pay such a pension the Bank may direct the Trustees to pay a pension before Normal Pension Date reduced on a basis determined by the Scheme Actuary where the Member is in circumstances of financial hardship or ill-health and the Member consents…” 
2. “Incapacity” is defined in Rule A1 of the 50th Deed of Variation as, 
“... the Bank considers him or her:
(i)
unable to work (whether for his or her employer or any other employer) by reason of physical or mental incapacity or infirmity; or
(ii)
unable to carry on his or her own occupation by reason of physical or mental incapacity and has thereby suffered a substantial loss of earning capacity,
and in either case, is likely permanently to remain so unable or suffering such loss;”
3. The “HMRC Test” is defined as,

“…means the Member is and will continue to be medically incapable (either physically or mentally) as a result of injury, sickness, disease, or disability of continuing his or her current occupation and as a result of the ill-health ceases to carry on the occupation.”   
4. Rules B6.1 and B6.2 state,
“B6.1
If, after considering the medical evidence referred to in Rule B6.2(b), the Bank consider that an Active 1964 Member is Incapacitated, the Bank may at its discretion direct the Trustees to grant such Active 1964 Member an ill health early retirement pension.
B6.2
Any pension granted to an Active 1964 Member under Rule B6.1 shall be conditional on:
a)
the Member having ceased to carry on his or her occupation;
b)
the Trustees and the Bank receiving evidence from a registered medical practitioner that the Member satisfies the criteria for Incapacity;”
Material Facts

5. Mrs Worton was born on 17 October 1973.
6. She was employed by Barclays from 25 June 1990 to 25 June 2008 and was a member of the Scheme throughout her employment. Her normal retirement date under the Scheme was 17 October 2033, her 60th birthday.
7. On 25 June 2007, Mrs Worton commenced long term sick leave suffering from symptoms indicative of Chronic Fatigue Syndrome (CFS). 
8. Her GP referred her to a consultant clinical immunologist who said, in his report, dated 30 August 2007, that he was unable make a diagnosis of CFS as there were other possible causes of her symptoms present at that time.   
9. Shortly afterwards, Barclays asked its occupational health services adviser, AXA/PPP (AXA), for an assessment of Mrs Worton’s medical condition and eligibility for ill-health retirement. AXA referred the matter to an independent medical adviser for an opinion on Mrs Worton’s condition. The medical adviser in his report, dated 8 October 2007, concluded:
“It is clear that at present this woman is still being investigated for her symptoms and a definite diagnosis has not yet been made…I do not believe that she would be able to render satisfactory attendance now or in the future. I would be happy to review her again in some 6 months if there is any further improvement.”

10. On 26 November 2007, following a home visit, Barclays wrote to Mrs Worton setting out the current position. In their letter Barclays said that if Mrs Worton remained unable to return to work by March 2008 they would consider terminating her employment. The letter also informed Mrs Worton that she had not met the criteria for ill-health retirement on the grounds that her “condition was symptomatic and a firm diagnosis has not been made yet. There is therefore no information to suggest that you will remain permanently unable to work for Barclays. There is also at this stage no indication that you will not improve with treatment therefore a substantial loss of earnings capacity can not be proved. At this stage your condition is still under investigation and your consultants hope you will at some point return to the workplace.” 
11. In February 2008, AXA sought a further opinion from another independent medical adviser who, in his report, dated 6 March 2008, said:
“…[the consultant clinical immunologist] had been trying a number of different approaches and she had been referred to the therapy team for graded exercises and would then be having cognitive behavioural therapy…” 
Having reviewed the history in very great detail and examined her I am now of the opinion that after this length of time it is extremely unlikely there is any realistic prospect of a return to work. Given her education and background so far I do not think there is any form of physical activity that she could reasonably be expected to undertake and I am satisfied that at the present time that there is no office based work that she could manage. The nature of her work is entirely office based, spending much time at a computer and on the basis of her lifestyle as described to me I see no prospect of any return to work in the foreseeable future. I do not think there are any actions that her company could take that would influence or help her return to work. I cannot anticipate any future return to work and would expect her absence to be prolonged and on the basis of probability indefinite.
I would suggest that consideration might have to be given to allowing her to retire on health grounds on the basis that she is incapable of managing her present occupation both now and in the foreseeable future.”
12. AXA having received the report from the independent medical adviser wrote to Barclays as follows:

“Thus far there has not been any significant improvement, she has been referred for the appropriate treatment for this condition, which is via a therapy team for graded exercise and cognitive behavioural therapy along with medication for the various symptoms. As of yet she has not started this treatment as it will be via the NHS and there is a likely waiting list so a timescale is not yet available…consideration also needs to be given to any possible improvement she may experience following her therapy regime…”
13. On 27 March 2008, Mrs Worton was advised by an NHS chronic fatigue therapy team that she would have to wait approximately three months before being offered an appointment for treatment. Mrs Worton’s first appointment was on 2 May 2008. 
14. On 29 April 2008, AXA sought an opinion of Mrs Worton’s condition from her consultant clinical immunologist who said in his report dated 10 May 2008:
“…At her last review with me in April, she was certainly unfit to work and there was no immediate likelihood of her being fit to return to work in the short-medium term…

She will be undertaking a therapeutic intervention based on the best practice identified in the NICE guidelines for CFS/ME. This will include CBT and graded activity with pacing. Please note that this is not expected to be a curative therapy. At present there is no specific drug therapy which has been proven in properly conducted clinical trials to modify or cure the illness.

As noted above she is not fit to return to work at present and is unlikely to do so for the foreseeable future …”

15. AXA having received the report from the independent medical adviser wrote to Barclays, on 19 May 2008, and said that “clinical based evidence indicates that a significant number of individuals suffering from chronic fatigue syndrome, will recover sufficiently with full and appropriate treatment intervention, to be able to return to regular and effective work service. Although this lady is not likely to return to any form of work within the next 12 months, there is no evidence to support the view that she will remain permanently incapable of a return to work, for Barclays, or any other employer prior to normal pensionable age.     
16. Mrs Worton was advised of the decision not to award her ill-health retirement and provided with a copy of AXA’s letter on 27 May 2008. The letter included details of the appeal process.

17. Mrs Worton’s employment was terminated on 25 June 2008 on grounds of ill-health. 

18. Mrs Worton sent a copy of AXA’s letter of 19 May 2008 to her consultant clinical immunologist who responded, on 30 June 2008, and said that he agreed with AXA’s view that as Mrs Worton had not embarked on the therapy program it was reasonable to say that there was no guarantee that she would remain unfit to work for the rest of her working life. 
19. On 23 July 2008, at Mrs Worton’s request, the consultant clinical immunologist wrote to Barclays and said that he disagreed with AXA’s letter of 19 May 2008 on the basis that the treatment measures were not curative, as suggested by AXA, but were designed to enable patients to manage their symptoms better. He concluded that he was not optimistic that the therapeutic intervention would enable Mrs Worton to undertake further paid work. 
20. Mrs Worton appealed against Barclay’s decision not to award her ill-health early retirement on 16 December 2008. With her letter of appeal Mrs Worton provided a further report, dated 27 November 2008, from her consultant clinical immunologist which said: 
”She has now had a prolonged period of therapy with the chronic fatigue therapy team…Her condition is unchanged from the time when her contract was terminated…She will not be able to undertake her previous duties with Barclays and is unlikely to obtain full-time remunerative work in the future.” 
21. Barclay’s responded on 31 March 2009 saying that the decision not to award an ill-health early retirement pension was upheld. The letter said: 
“The report from your Consultant Immunologist dated 27 November 2008, refers to your current condition, since receiving treatment, but does also mention your condition at the time your employment was terminated. Therefore in order to ensure all medical evidence had been considered by AXA PPP, we asked AXA PPP to review their opinion based on this new report, taking into account the new information, but only on your medical condition at the time your employment was terminated.

AXA PPP commented in their report dated 16 March 2009, “…the Specialist referred her to the CFS Therapy team for input by means of graded exercise therapy and cognitive behavioural therapy. These are regarded as being the most effective means of treatment for this type of illness, and it would have been anticipated that she should show some positive response to this intervention, and that some degree of symptomatic improvement should follow. At the time of her termination of contract in late June 2008, she would not have received the full duration of benefit from such therapeutic input, since cognitive behavioural therapy often requires at least 15-20 sessions of counselling over a period of several months before its effectiveness can be fully judged.”   
22. On 14 September 2009 Mrs Worton appealed the decision again.  Her appeal was supported by a further report from her consultant clinical immunologist who said that despite having received CFS therapy there was no possibility that Mrs Worton would be able to carry out any paid work at the current time or in the future.  
23. On 6 November 2009, Barclays wrote to Mrs Worton and said that the report from the consultant clinical immunologist was based on an assessment of Mrs Worton’s health on 3 August 2009 and therefore following a review of the medical evidence supplied their decision remained that Mrs Worton did not qualify for an ill-health retirement pension. The letter went on to say that where a member is deferred Barclays has discretion in cases of ill-health to allow early payment of pension provided the member meets the definition of the HM Revenue and Customs (HMRC) definition of ill-health. The letter concluded that AXA had provided an opinion that Mrs Worton now met the lower level HMRC test and Barclays had exercised its discretion and awarded Mrs Worton early payment of her deferred benefits on grounds of ill-health.   
Summary of Mrs Worton’s position  
24. She was incapacitated when her employment was terminated and she should receive full ill-heath retirement benefits to reflect that. She remains incapable of working and there is no prospect of that changing at any time before her normal retirement date i.e. 17 October 2033.

25. It is accepted that the medical evidence on 25 June 2008 was insufficient to prove at that time that Mrs Worton was incapacitated for the purposes of Rule B6.1. However, Barclays was well aware that if Mrs Worton’s condition and capacity for work did not improve with therapy, the evidence might then be sufficient to prove that she had in fact been incapacitated.

26. In the case of Spreadborough v London Borough of Wandsworth (2004) the High Court permitted the use of hindsight in determining an application for retrospective ill-health benefits by a person suffering from CFS. In any event, Barclays has already stated in its letter of 31 March 2009 it is prepared to use hindsight in considering whether a member satisfies the ill-health retirement criteria. For these reasons it cannot reasonably be disputed that Barclays must take into account evidence post dating 25 June 2008 as to whether or not Mrs Worton was incapacitated on that date. 
27. By the time the consultant clinical immunologist wrote his letter of 21 November 2008 Mrs Worton had undergone a prolonged period of therapy and it had had no material effect. His view was that Mrs Worton was likely to remain significantly disabled in the long term and would not be able to undertake the duties she had previously undertaken at Barclays nor obtain full-time paid work in the future. There could not therefore have been any reasonable doubt as to the permanence of Mrs Worton’s condition and her lack of capacity for work as at 21 November 2008. Since the consultant clinical immunologist, in the same letter, stated that Mrs Worton’s condition and capacity for activity were unchanged from 25 June 2008 there could not have been any reasonable doubt as to permanency on 25 June 2008.          
28. There are two different tests for incapacity. The first requires a complete inability to work which is likely to be permanent. The second merely requires an inability to carry out the particular occupation in which the member is employed, provided that it causes a substantial loss of earning capacity which is likely to remain permanent.  
29. The HMRC test is very similar to the second test for Incapacity. It focuses on the member’s inability to carry on his or her current occupation but does not require any loss of earning capacity. Therefore, if Mrs Worton satisfied the HMRC test she would also have satisfied the second limb of the Incapacity test provided she could show that she had suffered a substantial loss of earning capacity.      
Summary of the Trustees’ position

30. The Trustee may only award an ill-health pension on receipt of a direction to this effect from Barclays. The Trustee does not have any comments to add to the submissions made by Barclays. 
Summary of Barclay’s position  
31. Mrs Worton appears to accept that the decision made in 2008 was correct at that time and her complaint predominantly relates to later evidence. 
32. It was at Barclay’s discretion as to whether an ill-health early retirement pension is granted. At the time at which Mrs Worton’s employment was terminated, medical reports suggested that “there is a reasonably good chance that this lady will respond well to treatment measures over the future months and become able to return to work activities at some time in the future.” 
33. Barclays decision could only be overturned in the circumstances described in Edge v Pensions Ombudsman (1999).
34. Mrs Worton claims that Barclays should consider later medical evidence that became available after 25 June 2008 in determining whether she met the requirements for an enhanced ill-health pension on that date. This is legally incorrect. The only information that could be considered under Rule B6.1 was information available before that date. Any later information could only be considered in relation to a possible reduced ill-health pension.

35. Spreadborough v London Borough of Wandsworth (2004) has no relevance here. In that case the rules governing the granting of an ill health pension required that the ill-health pension be awarded as and from any date on which a member becomes incapable. The question was therefore on what date the member became incapable. This was an objective test, not a matter of opinion, and could be tested by reference to later available evidence. The relevant Scheme rules are different to those in Spreadborough under which (a) payment of an enhanced pension is dependent on Barclays forming the opinion that a member is “Incapacitated” and (b) this opinion must be formed while the member is active, and be based on medical advise available at that time.      
36. Mrs Worton suggests that Barclays has indicated it is prepared to use hindsight in judging her medical condition. This is a misunderstanding - Barclays has considered whether Mrs Worton meets the condition for an ill-health pension from deferred status under its general power in Clause 16.2 – this is not applying hindsight – this is simply the appropriate test that applies to Mrs Worton now that she is a deferred member.  
37. The HMRC Test applied as part of Clause 16.2 is considerably less stringent than that under Rule B6.1. The HMRC Test only requires an assessment of whether an individual can continue in his or her current occupation, whereas the Incapacity test under Rule B6.1 requires an assessment that the member is either permanently incapable of working for any employer, or has suffered a permanent and substantial loss of earnings (both of which involve consideration beyond the member’s current occupation and employer.)
Conclusions

38. In order to be eligible for an ill-health early retirement pension under Rule B6.1, Mrs Worton had to either be:
(i)
permanently unable to work (either for Barclays or any other employer), or
(ii)
be permanently unable to carry on her own occupation and thereby has suffered a permanent and substantial loss of earning capacity.
In either test, the incapacity and/or loss of earning capacity had to be permanent.
39. The decision, as to whether Mrs Worton met either or both tests was for Barclays to make before it could consider whether to exercise its discretion to direct the Trustees to grant an ill-health early retirement pension.  But its ability to exercise that discretion was contingent on having received evidence from a medical adviser that Mrs Worton was incapacitated. The way the Rules describe the process is unusual and not easy to apply but the practical effect is that before Mrs Worton could receive an ill-health pension it was essential that Barclays received medical advice that she was incapacitated.

40. Barclays took advice from AXA, as was necessary under Rule B6.1 and B6.2.  In February 2008, AXA, on behalf of Barclays, sought an opinion from an independent medical adviser who, in his report dated 6 March 2008, commented that Mrs Worton had been referred for graded exercises following which she would be having cognitive behavioural therapy. He concluded however that he expected Mrs Worton’s absence to be prolonged and “on the basis of probability probably indefinite.”   
41. Following receipt of the independent medical advisers report AXA advised Barclays that there had been no significant improvement in Mrs Worton’s condition but that she had been referred for appropriate treatment for her condition and said that “…consideration also needs to be given to any possible improvement she may experience following her therapy regime…”  
42. Axa do not appear to have recognised an inconsistency in the independent medical adviser’s report. Although he recognised that Mrs Worton had not completed the available treatments he concluded that her absence from work was probably indefinite. However, AXA have nonetheless advised Barclays to take the correct approach with regard to untried treatments in that as possible future treatments had been identified Barclays needed to know whether Mrs Worton’s ill-health was likely (on the balance of probabilities) to be permanent even if those treatments were undertaken. 
43. In April 2008, AXA sought a further opinion of Mrs Worton’s condition from her Consultant who said in his report dated 10 May 2008 that Mrs Worton would be undertaking a therapeutic intervention based on the best practice identified in the NICE guidelines for CFS/ME. His report concluded “…in April, she was certainly unfit to work and there was no immediate likelihood of her being fit to return to work in the short-medium term…” 
44. AXA advised Barclays in May 2008, shortly before the termination of Mrs Worton’s employment, that “clinical based evidence indicates that a significant number of individuals suffering from chronic fatigue syndrome, will recover sufficiently with full and appropriate treatment intervention, to be able to return to regular and effective work service. Although this lady is not likely to return to any form of work within the next 12 months, there is no evidence to support the view that she will remain permanently incapable of a return to work, for Barclays, or any other employer prior to normal pensionable age.” On that basis, Barclays determined that Mrs Worton did not pass either of the tests mentioned above. I am satisfied that proper consideration was given to the effects of untried, or incomplete, treatments and, in my judgment, it would be difficult to describe this decision as perverse.
45. However, Mrs Worton now appears to accept that the medical evidence which was available on 25 June 2008 was insufficient to prove, at that time, that she was incapacitated for the purposes of Rule B6.1. She argues that later evidence, particularly the report dated 21 November 2008, confirms that she was incapacitated when her employment was terminated and she should therefore receive full ill-heath retirement benefits to reflect that. 
46. Reference has been made to the decision in the case of Spreadborough v Pensions Ombudsman [2004] EWHC 27 (Ch). Mr Spreadborough was a member of the Local Government Pension Scheme (LGPS). That case turned on the precise wording within the Regulations which govern the LGPS, which provided entitlement to ill-health benefits from the time that a condition became permanent. So once it was accepted that the condition was permanent, the question then was at what point in time had the condition become permanent. 
47. There is no equivalent wording in the Scheme’s Rules.  They are clear that entitlement arises immediately upon retirement. Thus, whilst Barclays has had some regard for the later evidence in considering whether the earlier decision was correct at the time, it would not be open to Mrs Worton, as in Spreadborough, to argue that, as her condition has not improved, her entitlement should be backdated to the date of the original application and decision.
48. Mrs Worton contends that the HMRC test is very similar to the second test for Incapacity in that it focuses on the member’s inability to carry on his or her current occupation but does not require any loss of earning capacity. She submits, therefore, that if she satisfied the HMRC test she would also have satisfied the second limb of the Incapacity test provided she could show that she had suffered a substantial loss of earning capacity.  
49. Whilst the tests are similar, the second limb of the Incapacity test is more stringent, in that it requires the individual not only to be unable carry on his or her own occupation but also to have suffered a permanent and substantial loss of earning capacity. Permanence in this context relates to the individual’s inability to work rather than the permanence of the condition itself. However, it was necessary for Mrs Worton to meet the criteria under either limb of Rule B.6.1 at the time her employment terminated and it was not until November 2008 that Mrs Worton’s Consultant felt able to say that she would not return to work for Barclays and was unlikely to obtain full-time remunerative work in the future. Thus it seems she did not meet the criteria for either the second limb of the Incapacity Test or the HMRC test until some time after her employment was terminated. 

50. In deciding whether Mrs Worton’s circumstances amounted to “Incapacity” I cannot find that Barclays took any irrelevant matters into account or that it overlooked anything of relevance. I am satisfied that it has asked the right question and that it has not misinterpreted the relevant Scheme provisions. Its decision was reasonable.  In any event it has not received evidence from a medical adviser that Mrs Worton met the Incapacity criteria so it could not direct the Trustee to pay the pension.  Even if it had received such evidence, it would still retain discretion whether to make a direction to the Trustees. 
51. I do not uphold Mrs Worton’s complaint.
TONY KING 

Pensions Ombudsman 

20 March 2012 
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