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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mr R J Paffey

	Scheme
	Principal Civil Service Pension Scheme

	Respondents
	Cabinet Office


Subject
Mr Paffey complains that mistakes in the Scheme booklet caused him to be deprived of the opportunity to apply for a pension on the grounds of incapacity.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Cabinet Office as the wording of the Scheme booklet caused Mr Paffey injustice.
DETAILED DETERMINATION

Material Facts

1. On 2 February 2009 Mr Paffey started work for the Pension Protection Fund (PPF) and joined the Nuvos section of the Principal Civil Service Pension Scheme (PCSPS).  Mr Paffey says that he was in excellent health when he joined the PPF at age 55, and intended to work there until he was 65.  However, Mr Paffey says that he was concerned about providing for his family in the event of anything untoward happening to him, and so he wanted to be sure that the PCSPS would provide an incapacity pension from the date of his joining the Scheme.
2. Mr Paffey read the Scheme booklet that he had been given when he joined the PCSPS.  In a section headed “Your Questions Answered” was the following:
“You ask – are there any conditions for receiving a pension?  You will only be able to have a Nuvos pension if you meet the qualifying conditions in the Scheme Rules.  As a general rule, this means that you have to work for a Civil Service pensions employer for a minimum of two years.  The only exceptions to this are:
· Any period of service transferred from another pension scheme counts towards the two year requirement;

· If you transfer a personal pension into the Scheme the two year requirement is satisfied immediately;

· If you are retiring from active service at or after age 65 there is no minimum service period.”

Paragraph 68 of the booklet was headed “What happens if I am too ill to work?”  It said:

“If you have to leave the Civil Service before pension age, and our medical adviser agrees that you cannot do your job because your health has broken down permanently, we may pay you your pension when you leave.  In these circumstances the pensions administrator will pay your pension without making any reduction because of early payment.  Any added pension you have bought will also be brought into payment, without reduction, provided that you did not opt to buy it shortly before you are retired.  The pension you are paid will also include any pension you bought by a transfer value, unless you are retired within two years of bringing in the transfer and we consider that you did not disclose a known health condition at the time.
You usually need to have worked for a Civil Service pensions employer for at least two years before you can qualify for an ill health pension.”

3. Mr Paffey transferred his two personal pension plans into the PCSPS.  Mr Paffey was also a deferred member of four occupational pension schemes, with over two years active membership of each.  He says that he decided that it was preferable to transfer his personal pension plans, thus immediately satisfying the two year requirement, rather than transfer one of the occupational pensions and lose the opportunity of future discretionary increases.
4. Mr Paffey had three strokes on 7 September 2009 and never returned to work.  The consultant treating him said that Mr Paffey would never work again in any capacity.  The PPF dismissed Mr Paffey on capability grounds with effect from 12 April 2010.
5. Mr Paffey was granted incapacity pensions from all four of the occupational pension schemes.  He applied for an incapacity pension from the PCSPS, but was told that his application could not be considered as he had less than two years service.  The Scheme booklet was incorrect; only transfers from occupational pension schemes counted towards the two year requirement.  Scheme Rule A.13(1)(d) defined eligible transfers for qualifying service as:
“…a period equal to the person’s period as an active member in any occupational pension scheme in respect of which the rights accrued.”

6. The Cabinet Office accepted that the Scheme booklet was wrong, and it was subsequently amended.  However, the Cabinet Office told Mr Paffey that the Scheme Rules took precedence over the Scheme booklet, and so he could not apply for an incapacity pension.  The Cabinet Office also said that Mr Paffey could have obtained further information by looking at the Scheme Rules on the Civil Service website or asking the Scheme administrator.
7. After Mr Paffey made an application to me, the Cabinet Office was told for the first time about Mr Paffey’s membership of four occupational pension schemes.  The Cabinet Office reconsidered its position in the light of the new information and accepted that the wording of the Scheme booklet was likely to have misled Mr Paffey.  The Cabinet Office said that if the trustees of one of the occupational schemes agreed to reverse the payment of Mr Paffey’s incapacity benefits and instead pay a transfer value to the PCSPS, it would make arrangements for the transfer to be accepted retrospectively, thus enabling Mr Paffey to apply for an incapacity pension from the PCSPS.  However, the trustees of all four schemes refused to do this.
Summary of Mr Paffey’s position
8. Mr Paffey says he was entitled to rely on the Scheme booklet, without checking further to ensure its accuracy.  He considers that the booklet was clear; there was a usual qualifying period of two years that could be satisfied immediately by transferring a personal pension into the Scheme.
9. Mr Paffey says that he and Mrs Paffey are suffering financial hardship, as Mrs Paffey is now his full time carer.  Mr Paffey feels that there must be some procedure whereby he can be credited with two years qualifying service.
Summary of the Cabinet Office’s position
10. The Cabinet Office sympathises with Mr Paffey, and accepts that it was likely that he was misled by the Scheme booklet, and would have transferred an occupational pension to the PCSPS had the Scheme booklet been correct.  However, they say that the Scheme Rules do not contain any discretionary power under which the Cabinet Office can rectify the situation.
11. Following discussions with my office, the Cabinet Office suggested that Mr Paffey be paid compensation from the PCSPS, equivalent to what he would have received had he qualified for an ill health pension under the Scheme Rules.
Conclusions

12. I am satisfied that Mr Paffey acted as he says he did.  He made a choice based on the incorrect Scheme booklet.  His decision to transfer the personal pensions was a perfectly rational one on the basis of his understanding.  The likely rational act, if he had known the true situation, is that he would have transferred one of the occupational pensions.
13. Issuing the incorrectly worded Scheme booklet constitutes maladministration.  Mr Paffey relied to his detriment on a statement in the Scheme booklet that was incorrect and misleading.
14. The appropriate redress for the maladministration is for Mr Paffey to be put into the position that he would have been in had the Scheme booklet been correct.  I appreciate that the Cabinet Office, whilst sympathetic to Mr Paffey’s case, feels unable to authorise a payment that is contrary to the Scheme Rules without an appropriate direction from me.
15. In making my direction, I have had regard to the fact that treating Mr Paffey as if he qualified for a pension under the Scheme Rules does not create any greater liability to the PCSPS than if he had transferred one of the occupational schemes and thus qualified.

Directions

16. The Cabinet Office is to arrange for the PCSPS to refer Mr Paffey to the Scheme’s medical adviser, and if the adviser certifies that Mr Paffey has suffered a permanent breakdown in health involving incapacity for employment, the Cabinet Office is to arrange for the PCSPS to pay Mr Paffey compensation to put him in the position he would have been in if he had transferred one of his occupational pensions to the Scheme.  That is, he is to be paid compensation equivalent to what he would have received  under the Scheme Rules if he had sufficient service to qualify for ill health benefits relating to his actual membership of the PCSPS.
TONY KING 

Pensions Ombudsman 
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