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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Miss M Kemp as legal personal representative of Mr D Kemp

	Scheme
	Armed Forces Pension Scheme (AFPS) (the Scheme)

	Respondents
	Service Personnel and Veterans Agency (SPVA)


Subject
Miss Kemp says that following the death of her son on 21 September 2009, SPVA incorrectly recognised his former girlfriend (Miss R) as a surviving adult dependant under the terms of the Armed Forces Pension Scheme Orders 2005 / S.I. 438 (the Regulations) and paid the death benefit to her, rather than to the Estate of which Mrs Kemp was Executrix.

The Pensions Ombudsman’s determination and short reasons

The complaint against SPVA should be upheld because they did not consider the Estate as a potential recipient. 

DETAILED DETERMINATION

Material Facts

1. Mr Kemp, a Royal Marine, commenced a relationship with Miss R in the summer of 2008.

2. He was deployed on an overseas tour of duty in early October 2008 and returned home for two weeks at Christmas. He returned to the UK permanently on 17 April 2009 to commence work in the Armed Forces Careers Office in London.

3. Mr Kemp lived with his mother, Miss Kemp, until 7 September 2009 when he and Miss R moved into a rented flat together. A joint bank account was opened on 20 August 2009 as a conduit for rent payments. Mr Kemp continued to maintain an account in his sole name.

4. In the early hours of Saturday 19 September 2009, Mr Kemp and Miss R were involved in a domestic dispute which resulted in injuries to both parties. Mr Kemp was taken into custody by the police and interviewed the following day. Although Miss R subsequently withdrew her complaint, Mr Kemp was charged by the police with common assault. 

5. Miss Kemp says that Miss R had meanwhile removed her belongings from the flat and returned to live with her parents. Miss Kemp says that Miss R had told her that the relationship was over and that she wished to collect personal effects left at Miss Kemp’s house.

6. On 21 September 2009, Mr Kemp was found dead at the flat that he had shared with Miss R.

7. SPVA wrote to Miss Kemp on 25 September 2009 expressing their condolences and giving contact details for their Visiting Officer. They said that they would write to her again to advise her of any entitlement to benefits.

8. Some time later, and without Miss Kemp’s knowledge, Miss R claimed entitlement to the death in service benefit. Miss Kemp says that she only discovered that Miss R had received the benefit when she queried the contents of a letter dated 8 April 2010 from SPVA advising her as Executrix, that the death benefit paid constituted 3.88% of Mr Kemp’s lifetime allowance.

9. Miss Kemp instigated the internal dispute resolution procedure (IDRP) to appeal against the way in which the SPVA had applied the rules of the Scheme to make payment to Miss R as an “Adult Dependant”, as defined.

Summary of Miss Kemp’s position 
10. The relationship between Mr Kemp and Miss R began in August 2008. Mr Kemp was deployed overseas for 6½ months, returning on 17 April 2009 during which time he and Miss R continued to correspond. They cohabited for only 11 days. This did not in her view constitute a substantial relationship.
11. At the time of his death on 21 September 2009, Mr Kemp was not living with Miss R and she had moved out of the flat taking all of her belongings on 19 September.

12. Miss R had advised the letting agency on 21 September of her desire to terminate the tenancy agreement and the agent had e-mailed her a draft letter, for signature by both herself and Mr Kemp, the same day.

13. There was no regular financial support given to Miss R as evidenced by Mr Kemp’s bank statements. 
14. Miss Kemp was herself dependent on Mr Kemp as she had taken out a loan of £20,000 on his behalf in 2007 which he was paying back over 4 years at the rate of £470 per month.

15. Miss Kemp has produced evidence (in the form of statements from friends, references to emails and other documents) that were not before SPVA at the time of their decision.

Summary of SPVA’s position  
16. AFPS had confirmed that there was no valid nomination form under the Scheme.

17. Although Miss Kemp and her daughter were named as beneficiaries under the Will, this did not preclude Miss R from being considered as an Adult Dependant.

18. SPVA were content that there was a ‘substantial partner’ eligible to receive the death benefits due under the Scheme, and as a consequence no monies were due to the Estate.

19. The joint tenancy agreement had not been formally terminated at the date of Mr Kemp’s death. The draft letter provided was unsigned. SPVA could not be certain that either or both parties would have signed it, or that it was an accurate statement of their future intentions.

20. As a result of Mr Kemp’s untimely death, it was not possible for evidence of financial support such as Council tax forms or details of a fully operating bank account to be provided, and it was necessary to determine whether or not, had the relationship continued, there would have been evidence of financial dependence or interdependence, and SPVA had concluded that there was.

21. The rules concerning substantial partnership do not specify a minimum period for a relationship. SPVA were satisfied that the relationship that was entered into was, or would have been, substantial but for Mr Kemp’s death. Miss R had told them that she had spent every night with Mr Kemp from 17 April 2009 either at his mother’s or her parents’ house.
22. Evidence supplied by Miss R satisfied SPVA that she had not moved out of the flat on a permanent basis. Miss R says that she left the flat for two reasons. First, she was upset after the alleged attack and feared for her own safety. Second, she and Mr Kemp had agreed to babysit her three year old god-daughter from 20 September to the late afternoon of 21 September, and she thought it better to do this on her own in the circumstances. In the aftermath of the alleged attack she did consider ending the relationship, but because of Mr Kemp’s sudden death, she was never able to discuss the matter with him.
23. Miss R had supplied evidence of financial interdependency.

24. There is evidence of a co-lease agreement. There is no minimum period that this has to be in place.

25. There is evidence of financial arrangements entered into by Mr Kemp and Miss R.

Conclusions
26. Miss R made a claim for payment of an Adult Dependant’s Pension and Lump Sum Death Benefit. There was no valid Nomination form and SPVA was required to make a decision regarding the distribution of any death benefits under the Scheme in accordance with the Regulations.

27. In exercising a discretionary power, a decision maker must ask itself the correct questions, direct itself correctly in law, take into account all relevant but no irrelevant factors, and reach a decision which is not perverse (in other words, a decision which no other decision maker, faced with the same circumstances, could reasonably come to).  

28. Under Regulation E.15 (see Appendix), a lump sum death benefit is payable at the Secretary of State’s discretion to any of:

· a nominated person

· a person entitled to a pension as a spouse or other adult dependant

· the Estate

29. SPVA when considering the case first established that there was no valid Nomination form. They then carefully considered whether Miss R qualified as an adult dependant as defined in the Regulations. Having concluded that she did meet the criteria, the decision was made to pay the lump sum death benefit to her.

30. Whilst Regulation E.15 lays down three categories of potential recipient, there is no priority order.  They rank equally.  SPVA did not consider making the payment to the Estate at all.  They treated the destination as determined by the fact that Miss R qualified.  I accept that their decision that she did qualify was reasonable on the evidence that they had.  But that did not mean that the benefit had to be paid to her.  It was for SPVA on behalf of the Secretary of State to make a reasoned decision as to which of Miss R and the Estate should receive it.
31. Miss Kemp has introduced new evidence.  I would only direct SPVA to include that in their considerations if I considered it maladministration not to have obtained it in the first place.  This was an extremely difficult case and it would not have been surprising if SPVA had cast the net more widely than they did when obtaining evidence.  But I would not go as far as to say that they should have obtained evidence from friends and family and that it was maladministration not to. 
32. However, SPVA have not asked themselves all the right questions, in that they omitted to ask themselves whether the payment should be made the Estate and any related questions, and I therefore remit the case to them for further consideration.
Direction
33. I direct that within 28 days of this determination, SPVA shall reconsider the distribution of the lump sum death benefit (without regard to fact that it has already been paid) taking into account that the Estate is not precluded from being the chosen recipient by the mere existence of a surviving adult dependant. In doing so they shall decide what, if any, further evidence they regard as relevant.
TONY KING 

Pensions Ombudsman 

18 October 2011 

APPENDIX

Relevant provisions of the Armed Forces Pension Scheme Orders 2005 / SI 438

E.2 Other adult dependants’ pensions

(3) A person is a surviving adult dependant in relation to a member for the purposes of this rule if the person satisfies the Secretary of State that at the time of the member’s death –

(a) the person and the member were cohabiting as partners in an exclusive and substantial relationship.

(b) the person and the member were not prevented from marrying (or would not have been so prevented apart from both being of the same sex) and

(c) either the person was financially dependent on the member or the person and the member were financially interdependent

Lump Sum Death Benefits

E.15 Death of a member: lump sum benefit

If a member dies before reaching the age of 75, the Secretary of State may pay a lump sum to any of the following – 

(a) the person or persons nominated by the member in accordance with rule E.21,

(b) any person who is entitled to a pension under rule E.1 or to whom a pension may be awarded under rule E.2, or

(c) the member’s personal representatives.

E.16 Amount of lump sum benefit under rule E.15: active members

(1) In the case of an active member, the amount of the lump sum payable under rule E15 (death of a member: lump sum benefit) is equal to the member’s final pensionable earnings, multiplied by four.
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