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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr N Webber

	Scheme
	Teachers' Pension Scheme (the Scheme)

	Respondents
	Teachers' Pensions (TP)


Subject

Mr Webber complains about the recovery of an overpayment of his pension from the Scheme.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against TP because Mr Webber ought reasonably to have been aware that he was required to complete a Certificate of re-employment in each tax year if he had received an increase in his salary. 
DETAILED DETERMINATION

Scheme Regulations and Literature

1. Regulation H3(2) of the Teachers' Pension Regulations 1997 (as amended) (the Regulations) states:

"Employers are, within such reasonable time as he may require, to make to the Secretary of State such reports and returns, and to give him such information about persons to whom this paragraph applies, as he may reasonably require for the purposes of his functions under these Regulations; and such persons, and their personal representatives, are to give him such information and to produce such documents as he may reasonably require for those purposes."
2. Regulation H3(4) states:

"Without prejudice to paragraph (2) a person who has become entitled to payment of a teacher's pension and who takes up employment such as is described in regulation E14(1) shall-
(a)within 14 days of taking up such employment notify the Secretary of State giving details of the salary in the employment; and

(b) within 14 days of any change in salary notify the Secretary of State."

3. Leaflet 192 (May 2001) is a booklet entitled 'Returning to work after age or premature retirement'. It sets out the type of work that will and will not affect a pension and also covers part-time work, supply work and employment agencies. It also describes the 'salary of reference' and when a pension will be reduced or suspended. It also includes a section about the Certificate of re‑employment. The leaflet  says,

"Regulations provide that if a teacher undertakes re-employment of a type which may affect their pension (as described above) in any tax year…Abatement works by calculating the number of days the pension can be paid in the tax year before the salary of reference is exceeded. The pension is then suspended for the rest of the tax year. A new assessment is done in each tax year….

Teachers’ Pensions (Pensioner Administration Team) must be notified of the re-employment within 14 days of its commencement…

We cannot emphasis too strongly the importance of notifying Teachers’ Pensions promptly    
…It is equally important that the teacher and the employer notify Teachers’ Pensions that the re-employment has ended…
The teacher must also inform the Pensioner Administration Team if:

· ...

· The salary rate / hourly rate / daily rate changes.

Note: ...

If the Pensioner Administration Team are not informed of re-employment or any change which causes an overpayment of annual pension, the teacher must repay that sum promptly… 
…the annual pension position will be re-assessed at the start of the next tax year and the process will be repeated for as long as the re-employment continues or if circumstances change.
...It should be used by the teacher and employer to notify Teachers’ Pensions of the re-employment. Instructions for completion are given on the Certificate.”
"

Material Facts
4. Mr Webber worked as a teacher and was a member of the Scheme. He applied for and was granted premature retirement with effect from 1 April 1997. 

5. The application form completed by Mr Webber on 10 February 1997 said “Subsequent teaching employment may result in a reduction or suspension of your pension”. The declaration on the application said “I will inform the Pensioner Services Section at the TPA if I become employed in education at any time during my retirement.” 
6. On 15 March 1997, TP wrote to Mr Webber giving details of his pension and lump sum. Leaflet 192 was enclosed with the letter.
7. On 29 May 2001, in response to a telephone call from Mr Webber, TP issued another copy of Leaflet 192 and a Certificate of re-employment. The Certificate of re-employment said “Please complete Part A in BLOCK LETTERS, then pass to your employer to complete Part B.” The letter said:
“If you are in teaching employment please complete Part A of the enclosed Certificate of Re-employment and forward the entire certificate to your employer for completion and submission to Pensioner Services…If, upon assessment, it is found that your retirement income will exceed your index linked salary of reference, we will calculate and inform you of the date at which your pension will be suspended…The pension(s) will be reinstated at the beginning of the following tax year and the whole process is then repeated each tax year, for as long as your employment continues…

If your circumstances change during a tax year, please call our Pensioner Contact Centre on 01325 745547 and a new Certificate of re-employment will be issued. If your employment continues into the next tax year, you should also contact us again in April of that tax year and a new certificate specific to that assessment period will be issued. “     
8. In September 2001, TP received a Certificate of re-employment completed by Mr Webber and his employer, Durham County Council, showing that Mr Webber had begun full-time employment with effect from 1 September 2001.
9. In October 2001, TP wrote to Mr Webber as follows:

"You will be pleased to learn that your annual pension is not affected, based on earnings of £14,491.00 for the period 6 April 2001 to 5 April 2002. Your earnings limit for this tax year is £20,837.10 and does not take account of mandatory compensation and/or any discretionary enhancement payments. However, please note that if you attain age 55 during this tax year your annual earnings limit will be reduced. If your earnings during this tax year do not exceed that figure, your annual pension will remain unaffected.

Should your circumstances change (i.e. 55th birthday, change of post, increase in hours or annual salary), please complete the enclosed Certificate of re-employment and forward the whole Certificate to your employer for completion and submission to Pensioner Services. Failure to do so may result in an overpayment of annual pension which you will have to repay promptly."

10. Mr Webber next wrote to TP in April 2004 advising TP of his new address and also that he had married on 7 December 2002.

11. On 19 January 2009, TP wrote to Mr Webber and said that they had recently received information from Durham County Council about his employment with them. Mr Webber was asked to complete a Certificate of re-employment. 
12. Mr Webber returned the completed Certificate of re-employment on 19 February 2009 and said:
“Before I accepted the contract to work as a Maths teacher at Wellfield School, I contacted Mowden Hall by telephone and asked if there would be any consequences to my pension of taking up employment. I was informed that there would not: my salary then plus pension would be less than necessary and I was also taking up employment in a shortage subject for which I remember there was special consideration in this respect…” 
13. Mr Webber was advised, in a letter dated 24 November 2009, that his earnings and pension had exceeded his index‑linked salary of reference in each tax year from 2002/03 to 2008/09 and so his pension should have been abated. The gross overpayments in these tax years amounted to £37,572.30 which following a tax adjustment of £1,289.77 left a net overpayment of £36,282.53.
14. On 29 July 2010, TP received Mr Webber’s application for further retirement benefits in respect of his additional service up to 31 August 2010. 
15. On 15 October 2010, TP wrote to Mr Webber with details of his additional retirement benefits. The letter said:
“Teachers’ Pensions must seek recovery of any monies incorrectly paid out of public funds. The net outstanding amount of £37,259.21 has therefore been offset against the lump sum of £10,672.45 which is due to you in respect of your additional retirement benefits, and a balance of overpaid pension amounting to £26,586.76 remains to be recovered…”  
16. Mr Webber sought advice from the Pensions Advisory Service and following further correspondence the Department for Education (DfE) wrote to Mr Webber asking him to agree to repay the outstanding amount at £200 per month subject to certain conditions. The letter said: 

“I also understand that you have reduced the amount outstanding  substantially by surrendering the lump sum you accrued following your Elected Further Employment amounting to £10,672.45, and that you have also sent a cheque to TP for £3,775. This has resulted in an outstanding balance of £26,596.76 left to be paid...
Having carefully considered your position I am willing to accept this offer if you agree to the following:

· The rate of repayment is reviewed annually

· A charge for the outstanding amount is placed against your property.”
17. Mr Webber responded to DfE on 9 August 2011. He rejected DfE’s suggestion to place a charge on his property and said that he did not surrender his lump sum payment but that it was offset without his knowledge which was in breach of Section 91 of Pensions Act 1995.
18. DfE sent a further letter to Mr Webber on 16 August 2011 and said:

“TP’s decision to withhold the lump sum from your further pension benefits is to fulfil their obligations to recover public money that has mistakenly been overpaid – and it is common practice where there is a debt for the scheme member, to use their retirement lump sum to off-set the amount owed. This would always be our preferred option to secure some of the overpayment. That said, under the terms of Section 91 of the Pensions Act 1995, offsetting of further pension is to be undertaken only where the member does not dispute the process. I note from your correspondence that you are not content with the process, but you have not as yet disputed the action. If you would now like me to make payment of the withheld lump sum of £10,672.45, I can arrange for TP to do this. However, you should note that your debt will then rise again to £37,259.21, which will be pursued robustly…”     

Summary of Mr Webber’s position  
19. TP have a duty to have a system in place to prevent this type of occurrence and should not rely solely on sections of documents that pass the onus entirely on to the member. TP have failed in their duty of care by not having such a system. 
20. There is no unambiguous statement in the relevant legislation or guidance documentation that a teacher must initiate and repeat the re-employment procedure on an annual basis. It is incorrect in fact and law to place the entirety of the responsibility on him. 
21. Leaflet 192 does not make clear who is responsible for notifying TP of any changes in connection with re-employment: 
· The leaflet states that a new assessment is done each tax year without specifying by whom or how. It further states that the process will be repeated for as long as the re-employment continues or if circumstances change but again without specifying by whom or how.
· It states that TP must be notified of the re-employment within 14 days of its commencement. The leaflet does not specify who has to make this notification. This statement also does not make clear that such a notification must be repeated annually, making reference only to the commencement of the re-employment.

· The leaflet emphasises the importance of notifying TP promptly without specifying by whom.
· Under a paragraph dealing with exceptions in the case of short-term supply work, the booklet states that "It is equally important that the teacher and employer notify Teachers' Pensions the re-employment has ended." It then goes on to state immediately afterwards: "The Teacher must also inform the Pension Administration Team if:

· Re-employment is terminated earlier than expected; or

· Termination date is put back to a later date than originally planned; or

· The salary rate / hourly rate / daily rate changes."

These first two bullet points clearly refer to short-term supply work as opposed to permanent positions, and hence the context of the last bullet point is unclear. 

· The leaflet states that the certificate of re-employment “should be used by the teacher and employer to notify Teachers’ Pensions of the re-employment. Instructions for completion are given on the Certificate.” 
22. The Certificate of re-employment enclosed with TP’s letter to Mr Webber of 29 May 2001 states “It is vital that the re-employing authority inform Teachers’ Pensions of re-employment and termination of employment..” As this is the form that is required to be re-submitted on an annual basis, it is strongly arguable, from the wording of the relevant leaflets and of the form itself, that the duty to inform TP of changes in salary levels or hours worked lies largely or indeed entirely with his employer.
23. Reinforcing this view is the format of the certificate itself. The details to be entered by the teacher are personal details and matters that are outside of the employer’s control such as receipt of benefits form third parties, which the employer would not know about. The portion of the form to be filled in by the employer is entirely devoted to matters of hours worked and salary paid. These are matters entirely within the control of the employer.
24. TP’s letter dated 29 May 2001 does not make clear that a new procedure must be completed each year. It states “If your circumstances change during the tax year, please call our Pensioner Contact Centre on (01325) 745547 and a new certificate of re-employment will be issued. If your employment continues into the next tax year, you should also contact us again in April of that tax year and a new certificate specific to that assessment period will be issued.” The re-issued certificate may reasonably be interpreted as a completed certificate containing the new details, a replacement certificate, rather than a blank certificate that needs to be filled in once more. This letter cannot therefore be held to be a clear indication of his responsibilities.
25. In the context of the booklets and the format of the certificate itself, it is not unreasonable to understand that the changes of circumstances referred to are changes in personal circumstances which only the teacher would have knowledge of, whereas changes in hours and salary are matters under the control of the employer and reasonable reliance may be placed on the employer to complete its part of the procedure.
26. TP’s statement that the sole responsibility lays on the teacher as opposed to any other party is based on administrative convenience rather than on the requirements of the legislation and of the guidance issued to him.
27. He had been reassured by TP by telephone, having sought advice as to what amounts he could earn without endangering his pension that, as long as his income remained below the top of the main scale, he “should be all right”. His employer had also reassured him that his pension should not be affected.

28. He checked with Durham County Council whether appropriate information as to his employment and salary was being sent to the relevant authorities. He was reassured that it was. The principal issue remains that it was reasonable for him to rely upon such reassurances as were given to him, and that as a result he could not have known nor could he have reasonably be deemed to have known that his pension was being overpaid.
29. It is entirely reasonable for him to have relied on the discussions with his employer as to the impact on his pension of re-commencing work. His employer has an active role in the annual assessment and should be in a position to carry out this role correctly. 
30. As the employer has an active role in the annual returns of the certificate of re-employment it is not unreasonable for him to have relied upon the employer to provide such information to TP as was within its power to provide.
31. The booklets, certificates and correspondence prior to 2009 were far from unambiguous in this respect and there is nothing, beyond TP’s view of the matter, to impose a duty solely on the teacher. In the context of the information given to him by his employer, there is nothing to suggest that he knew or ought to know that he had been overpaid. At the very most, it may be said that he ought to have known that a procedure had to be followed, but it was unclear who had final responsibility for that procedure. 

32. TP knew of the possibility of overpayment and sought to overcome this by changing the timing of the completion of Certificates of re-employment from the year end to the beginning of the financial year. They made no effort to back up this method, which appears to be contrary to the instructions given to financial controllers of Departments who are charged with the responsibility to foresee such problems and implement systems to prevent overpayments being made.   
33. He was not advised that TP were going to offset the lump sum payment or given the opportunity to dispute that action. He had used the sum as part of his assurance to Halifax that he would be able to repay their loan which he will not now be able to do. 
34. He does not contest that he made a mistake but TP’s acts of omission also need to be taken into account. They have the expertise and all the information they needed to have drawn the situation to his attention in late 2003. Had they done so he would have had less than £8,000 to repay. 
35. His employer informed TP of his continuing employment each year but no action was taken.

36. TP should be aware of the potential psychological or physical harm that could befall an older person and do everything in their power to minimise such a risk to members.
37. He made substantive one off payments and commitments in the belief that he was entitled to receive his full pension as follows:

· In July 2002 he moved to a new property and increased his mortgage by £51,000.

· In September 2002 he obtained a further advance of £6,000 to pay for replacement windows and new kitchen units.

· In 2002 he paid for his future wife and her daughter to travel from Kiev to the UK. In addition he paid the fees for his wife to become a UK citizen. 

· Between 2002 and 2010 he paid for several flights to Russia for, himself, his wife and her daughter to visit his wife’s mother. Also to return to Russia for her father’s funeral in 2004 and her mother’s funeral in 2011. In addition he had to pay to obtain a visa for each trip.
· He financed private dental treatment of his wife between 2003 and 2006 and dance and gymnastic classes for his step daughter. 
· In March 2007 he obtained an increase to his mortgage of £60,000 because of the “substantial overspend” and because of the additional costs incurred as his wife could not, at first, work in the UK and then could only find part time work.    

Summary of TP’s position  
38. Mr Webber should have been aware from all the information that was issued to him at the time of his retirement and in 2001 that his full time teaching employment would have been subject to the abatement provisions of the Scheme. He should also have been aware of the need for annual assessment to be undertaken and the level of earnings that would affect his pension. 

39. TP acted in accordance with its obligations and the statutory regulations which apply to the Scheme. 
40. Mr Webber was told that his Salary of Reference was £25,679.57 for 2001/2002. He was also provided with the amount of the TP share of his pension in order that he could calculate his earnings margin. There is only one reference in that letter to a certificate, which is the Certificate of re-employment. It should have been apparent to Mr Webber that the certificate mentioned in paragraph 7 was the Certificate of re-employment.

41. Mr Webber was clearly informed that if his circumstances changed, including an increase in salary, he was to complete the enclosed Certificate. However he went on to earn significantly more than his indexed earnings limit in the following tax year whilst in receipt of his full pension but did not provide any more certificates.   
42. The Scheme is a very large scheme and many members take the opportunity to return to teaching employment after retirement. An effective system was put in place for dealing with abatement of pensions, a system that worked in the vast majority of cases. By not adhering to the system Mr Webber did not keep TP fully informed of his re-employment.    
43. TP cannot rely upon the Annual Return of salary or service information that employers provide for a number of reasons. The Annual Return does not provide information about re-employment in the current year. It may be incomplete particularly where a member is employed by more than one employer. it does not include information regarding and enhancement in payment from a previous employer and the service details provided relate to scheme years ending 31 March rather than the tax year ending on 5 April as required for abatement purposes. 

44. From April 2008, advancements in technology and industry standard of record keeping has meant that TP is now able to automatically write to a pensioner where service is shown on their record. The fact that this process was not available earlier does not mean that there has been any negligence or failure of duty of care by TP. It is supplemental to the fundamental requirement for re-employed pensioners to notify TP and does not replace it.
45. The defence of a change of position depends on whether Mr Webber received the overpaid pension in good faith. Mr Webber has sought to do this but the fact remains that he was fully aware of both the earnings limit and the requirement to keep TP informed of changes to his earnings.  
46. Mr Webber was advised in TP’s letter dated 15 October 2010 that TP were going to offset the lump sum payment which was due in respect of his additional service against the overpayment. Mr Webber has acknowledged receipt of that letter. 
Conclusions

47. There is no dispute that an overpayment has occurred. Strictly therefore, TP has a right to recover that overpayment. In some circumstances where an overpayment has arisen as a result of a mistake, there will be a defence to an action for recovery. The defence being available not simply because there has been a mistake but because the person who is asked to repay the money may be able to claim a "change of position" defence in reliance on the mistaken overpayment and as a result it might be inequitable for him or her to have to repay the money.

48. Mr Webber argues that the overpayment cannot be recovered, as it arose as a result of maladministration by TP, and that he has changed his position, claiming that as a result of the overpayments he decided to move to a new property. Also that he financed several trips to Russia for his wife and his stepdaughter, that the additional amounts had been used for redecoration of his home, that he was able to finance private dental treatment for his wife, that he was able to support his wife in the years following her move to the UK from Russia when she was unable to find employment. Mr Webber also claims he took additional advances on his mortgage in reliance of receiving the higher income.
49. TP, however, maintain that Mr Webber was clearly informed that following his re-employment he was to complete a Certificate of re-employment every time his circumstances changed, including an increase in salary. TP say that Mr Webber’s failure to complete a Certificate of re-employment for each year between 2002 and 2009 caused the overpayment.
50. Leaflet 192 sets out the conditions and criteria for abatement and states that the individual must inform TP immediately if they take up teaching once in receipt of their retirement benefits and also inform Pensioner Administration Team if their salary rate / hourly rate / daily rate changes. There appear to be a number of occasions when this leaflet was sent to Mr Webber, certainly in 1997 and again in 2001, and Mr Webber does not deny receiving the relevant literature about the consequences of re-employment. 
51. Mr Webber contends that there is no unambiguous statement in the relevant legislation or guidance documentation that a teacher must initiate and repeat the re-employment procedure on an annual basis. He argues that Leaflet 192 does not make clear who is responsible for notifying TP of any changes in connection with re-employment. 

52. Regulation H3(4) states that “…a person who has become entitled to payment of a teacher's pension and who takes up employment…shall within 14 days of taking up such employment notify the Secretary of State giving details of the salary in the employment; and within 14 days of any change in salary notify the Secretary of State." In my judgment the Regulation makes clear that the responsibility to inform TP of re-employment and any subsequent changes in salary lies firmly with the teacher. 

53. The Certificate of re‑employment, which Mr Webber signed in September 2001 indicated that his pension could be suspended until the next tax year if his salary increased above the post retirement annual limit and therefore he may not get his full pension. Specifically, the certificate said “If your employment continues into the next tax year, you should also contact us again in April of that tax year and a new certificate specific to that assessment period will be issued”.
54. The letter TP sent to Mr Webber in October 2001 clearly indicated that his pension would only remain unaffected if his earnings did not exceed the annual earnings limit and that TP must be notified of any changes particularly following an increase in hours or annual salary. The letter said “Your earnings limit for this tax year is £20,837.10”.
55. In view of the forms, which Mr Webber saw and presumably read before signing them, the information in the literature and correspondence given to him when he was granted premature retirement in April 1997 and also when he was re-employed in 2001, in my judgment, Mr Webber ought reasonably to have been aware that he was required to complete a Certificate of re-employment in each tax year if he had received an increase in his salary and not, as he suggests, only when he was first re-employed.
56. I see nothing unclear or ambiguous in the guidance documentation, as submitted by Mr Webber. Reading Leaflet 192 in its entirety leaves little room for doubt that the Certificate of re-employment must be initiated by the teacher concerned on an annual basis, or each time his or her salary rate changes. Furthermore, Leaflet 192 makes clear that an assessment is carried out in each tax year by TP once they have received a completed Certificate of re-employment.  
57. Mr Webber submits that because his employer has an active role in the annual returns of the Certificate of re-employment it is not unreasonable for him to have relied upon the employer to provide such information to TP. Clearly the employer is required to provide certain information to TP, however, that does not absolve Mr Webber of his responsibility to complete Section A of the certificate first and then pass it to his employer to complete Section B, as clearly stated at the top of Section A of the Certificate of re-employment. Furthermore, I am not persuaded that Mr Webber was unaware of the correct procedure particularly as he had previously completed a Certificate of re-employment which he signed on 21 August 2001 and which was signed later by his employer on 10 September 2001. 
58. Although Mr Webber contends that had been told in a telephone call with TP that “as long as his income remained below the top of the main scale, he “should be all right”” and also that his employer had reassured him that his pension should not be affected he has provided no contemporaneous evidence to support that claim.  
59. It follows that I am satisfied that the overpayment arose because Mr Webber failed to inform TP when his salary increased each year following his re-employment in 2001.  
60. Mr Webber argues a change of position. He says he made a number of substantial one off and repeated purchases and financial commitments on the basis that he was receiving both his income and his pension. As previously stated case law has established certain principles to a defence to an action for recovery; the recipient must have been unaware that overpayments had been made; there must be a causal link between the change of position and receipt of the overpayment (i.e. but for the overpayment the expenditure would not have been incurred); and the action taken must be irreversible. 
61. Insofar as the expenditure identified by Mr Webber is concerned. I am not persuaded that he would not in any event have incurred this expenditure given the family connection and circumstances. However, as I have found that Mr Webber ought reasonably to have been aware that he needed to take action each year his argument for a defence to an action of recovery fails on the grounds that he was, or ought to have been, aware he was being overpaid.   
62. Mr Webber contends that he was not advised that TP were going to offset the lump sum payment nor was he given the opportunity to dispute that action. Section 91(1)(b) of the Pensions Act 1995 provides that, where a person is entitled to a pension under an occupational pension scheme, "the entitlement or right cannot be charged or a lien exercised in respect of it". Section 91(5)(d) and (e) would allow the exercise of a charge, lien or right of set off in certain circumstances, but subsection (6) prevents such action where there is a dispute as to the amount, unless the obligation in question has become “enforceable under an order of a competent court or in consequence of an award of an arbitrator”.
63. Although TP advised Mr Webber, in their letter of 15 October 2010, that the lump sum had been off-set against the overpayment by this point TP were already aware that Mr Webber disputed that he should have to repay the overpayment. It was therefore wrong of TP to have off set the lump sum in this way without first obtaining Mr Webber’s agreement. TP’s actions contravene Section 91 of the Pensions Act 1995 and constitute maladministration. 

64. However, Mr Webber did not suffer financial injustice as a result of TP’s maladministration as the payment of the lump sum would simply have increased the amount of the overpayment. I note also that DfE later offered to pay Mr Webber the lump sum payment, which he did not accept, presumably as he did not wish to increase the amount he was said to owe. 
65. As the overpayment arose through no fault of TP, it is recoverable.
JANE IRVINE 

Deputy Pensions Ombudsman 

26 June 2012 
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