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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs G Holt

	Scheme
	Police Pension Scheme (the Scheme)

	Respondents
	Lancashire Constabulary


Subject

Mrs Holt complains of maladministration by Lancashire Constabulary (the Scheme managers), in that she was misled by Lancashire Pension Services (the Scheme administrators), when they informed her that she was entitled to a cash lump sum on her 60th birthday.  On the basis of this information, Mrs Holt says that she incurred costs that she ordinarily would not have.

The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Lancashire Constabulary as having overall responsibility for Lancashire Pension Services, because they misled Mrs Holt and her financial loss is a reasonably foreseeable consequence of their maladministration.

DETAILED DETERMINATION

Relevant regulations
1. The applicable regulations are The Police Pensions (Pension Sharing) Regulations 2002 ("the Regulations").  Part M2 (4), which deals with commutation, says:
“This rule does not apply to a pension derived from pension credit rights if the pension debit member from whose rights the pension is derived has received a lump sum under rule B7 before the date on which the pension sharing order takes effect.”
Material Facts

2. Mrs Holt’s ex-husband retired from the Scheme in 1998 and exercised his entitlement to a cash lump sum at the time.  Mrs Holt and he divorced in March 2005 and his pension was subject to a pension sharing order in favour of Mrs Holt.  It is not in dispute that, under the regulation quoted above, Mrs Holt was not entitled to commute any of the pension to which, as a result of the sharing order, she had rights.
3. An undated letter from (apparently) Lancashire Pension Services, the then administering authority, to Mrs Holt at around the time of the divorce informed her that from 22 March 2005 she her share of her husband’s cash equivalent value was £77,307.92.  This would provide her with £5,591.89 per annum.

4. On 12 June 2006, Lancashire Pension Services wrote to Mrs Holt, in response to a query from her, telling her that she would “be able to commute the maximum 25% of [her] pension into a lump sum at the date the pension comes into effect.”  

5. Mrs Holt booked a holiday in December 2009 costing £4,843 and paid a deposit to the travel agent.

6. Lancashire Pension Services sent Mrs Holt a statement of benefits on 13 January 2010, informing her that the value of her benefits was £6,507.38 per annum.  Mrs Holt called Lancashire Pension Services shortly after to enquire about her lump sum amount.  There are no telephone records of this call.  Mrs Holt has said that she asked about the cash sum and the amount that she wrote down was £26,000.  She says she asked the person she spoke to check the information and she then heard a conversation in the background, after which the information was confirmed. 

7. Mrs Holt paid the balance of £4,071.50 for the holiday on 23 February, cashing in premium bonds to do so.  Mrs Holt was then away from 4 to 25 June.

8. Mrs Holt had received a letter from Lancashire Pension Services dated 7 June, stating the value of her benefits as £6,507.38 per annum and enclosing documentation for her to take the pension.  Following this, Mrs Holt enquired about the lump sum benefit.  Lancashire Pension Services wrote to her on 28 June saying that she was not entitled to a lump sum and apologising for incorrectly advising her that she was.
9. Mrs Holt complained to Lancashire Constabulary, the Scheme managers.  As the responsible body, Lancashire Constabulary deal with complaints arising from the Scheme. 

10. In December 2011 Mrs Holt accepted an offer of £500 for distress from Lancashire Constabulary.

Summary of Mrs Holt’s position  
11. Mrs Holt says that she would not have taken the holiday if she had been told that she was not entitled to a lump sum.  Moreover, if the error had been corrected in January 2010 when she called Lancashire Pension Services, she would not have paid the balance for the holiday but cancelled it instead. In addition to the cost of booking the holiday, she says that she spent over £2,000 in associated expenses (trips, meals etc).
12. She also planned home improvements (to her bathroom and boiler) which will not be possible any more. 
13. When she cashed in the premium bonds, she intended to use the lump sum to replace them when she reached 60.  She also intended to retire at 60 and live on the lump sum until her State pension became due.
14. When she was told of the error, she decided to delay her retirement until she was 62 in 2012 but eventually had to retire at 60 due to ill health. 

15. Mrs Holt has provided a statement from a friend and colleague at her final employer supporting (a) that she intended to use the lump sum to replace her premium bond investments (b) that she had intended to retire at 60, but then deferred her retirement to 62 (c) that she had suffered distress and (d) in the event retired she at 60 due to ill health.

Summary of Lancashire Constabulary’s position  
16. Mrs Holt is not entitled to a lump sum.  Lancashire Constabulary have apologised for giving Mrs Holt incorrect information and for the manner in which the error has been handled.
17. They do not have a “detailed record” of the telephone call with her in January 2010, but do not dispute Mrs Holt’s honesty.  

18. Lancashire Constabulary do not consider that payment for the holiday constitutes a change of financial position.  Mrs Holt will receive a higher pension than she would have done had a lump sum been paid so has not suffered a financial loss in that sense.  

19. Although Mrs Holt was misinformed, Lancashire Constabulary do not believe that this amounts to maladministration.  

Conclusions

20. Incorrectly informing Mrs Holt that she was entitled to a lump sum amounts to maladministration.  Mrs Holt was told this in 2006.  She says she was told the same thing on the telephone (this time with a figure attached) in January 2010.  I find her account of the telephone conversation to be true.  I make that finding based on the detail of her recollection, as well as the consistency of her account with the circumstances.  She was expecting to be able to take a lump sum and was checking whether she could, as there was no mention of it in the most recent letter.
21. The reasonableness of relying on the 2006 information in 2010 might be questionable.  But it was entirely reasonable to rely on the 2010 repeat of the misinformation.  If she had been correctly informed then, she could have cancelled her holiday – albeit to her great disappointment no doubt and possibly with the loss of the deposit.  Having been misinformed again she paid for the holiday, and I consider that the holiday and the associated costs were expenditure reasonably incurred based on the incorrect information. 
22. However, if I were to direct that she should receive the £7,000 that (in round terms) she spent in reliance on the incorrect information she would in effect receive it twice.  That is because the relevant portion of her pension has not been commuted – and cannot be under the regulations.
23. An appropriate measure of compensation would be a sum that would allow Mrs Holt to put herself in the position she would have been in.  She would have had £7,000 invested in premium bonds or other investments of her choice, had she not taken the holiday. She should be compensated to the extent of the cost of borrowing that sum and repaying it from her pension over her lifetime.  That cost, calculated now, would depend on assumptions as to interest rates and her likely longevity which make a precise assessment impossible.  But I consider a sum now of £2,500 to be adequate.

24. In addition Mrs Holt will have suffered distress and disappointment on discovering that there was no cash sum payable.  I accept the evidence that she planned to retire and then had to change her mind.  (Her actual retirement at 60 was then for health reasons, not clearly attributable to these matters.)  I consider that the £500 she has already received is appropriate redress for this.    

Directions   

25. Within 28 days of this Determination, Lancashire Constabulary are to pay Mrs Holt £2,500.  

TONY KING 

Pensions Ombudsman 

8 October 2012 
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