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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr C Hallard

	Scheme
	GSI Lumonics Ltd Pension Scheme (the Scheme)

	Respondents
	Oval Ltd (Oval) and the Scheme Trustees (the Trustees)


Subject

Mr Hallard’s complaint centres on the provision of an incorrect estimate of retirement benefits in March 2009, which Mr Hallard says he relied on in deciding to leave his job. 
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Oval because, on the balance of probability, Mr Hallard’s decision to retire rested on their provision of an incorrect estimate of his retirement benefits at age 65.
The complaint is not upheld against the Trustees.
DETAILED DETERMINATION

Material Facts

1. Mr Hallard has preserved benefits (since 1 September 1999) in the Scheme – a contracted-out defined benefit occupational pension scheme.  
2. Under the Scheme, Mr Hallard’s normal retirement age is 65 (on 24 May 2015).
3. Between 2005 and 2007 Mr Hallard requested and received the following retirement quotations from Oval (the Scheme’s administrator):
	Issued
	Immediate

FP
	Immediate

TFC + RP
	At age 60

FP
	At age 60

TFC + RP
	At age 65

FP
	At age 65

TFC + RP

	Jun 2005
	
	
	£7,216
	£13,903 +

£5,866
	£10,707
	£13,903 +

£9,179

	Jul 2007
	£5,144
	£13903 +

£3,878


	£6,251
	£13,903 +

£4,901
	£10,018
	£13,903 +

£8,473

	Sept 2007
	
	
	£9,035
	£13,903 +
£7,672
	£10,887
	£13,903 +
£9,342


FP = Full Pension, TFC = Tax Free Cash, RP = Residual Pension after TFC

4. The quotations issued by Oval in September 2007 replaced those which they provided in July 2007 (the July quotations did not split Mr Hallard’s accrued benefits consistently with the Scheme’s equalisation provision).
5. Mr Hallard queried the September figures (his Final Pensionable Salary and the revaluation basis that applied to his preserved benefits) and sought confirmation that the revised calculations were correct. Oval provided Mr Hallard with the pensionable salaries they held for him, confirmed the Scheme’s definition of Final Pensionable Salary and provided a calculation sheet for the projections.
6. In 2009 Mr Hallard was working part-time as a Project Engineer for Clearwater Group. 

7. In March, Mr Hallard requested and received from Oval the following pension estimates:
	Immediate
FP
	Immediate
TFC + RP
	At age 60

FP
	At age 60
TFC + RP
	At age 65
FP
	At age 65
TFC + RP

	£8,220
	£44,822 + £6,723
	£9,241 

	£49,503 +
£7,425
	£13,970
	£70,324 +
£10,548


8. The quotations included the value of Mr Hallard’s AVCs in the tax-free cash calculation. 

9. In June Mr Hallard incorporated the latest pension estimates at age 60 and 65 in an income forecast for himself and his wife based on various scenarios, including his retirement at age 60 and 65. The forecast also included an estimate at age 65 of Mr Hallard’s State pension (£6,697) and Standard Life personal pension (£12,510) and took into account his savings. The forecast was checked by Mr Hallard’s financial advisor.
10. In July, Mr Hallard obtained a further immediate retirement quotation from Oval. 
11. Mr Hallard decided to leave his job and with the agreement of his employer reduced his hours to nil over the period November 2009 to August 2010. 
12. In December 2010 Mr Hallard asked Oval for a retirement estimate at age 65. 

13. In early February 2011 he was quoted a full pension of £10,913 and a reduced pension of £8,457 plus tax-fee cash of £56,381 and notified that the March 2009 calculations had been over estimated.
14. Mr Hallard queried the reduction. Oval informed him :
“As you are aware from our letter dated November 2007, you have an element of pension that has a normal retirement age of 60, in respect of the ‘Barber’ period of service.

When calculating an estimate at age 65, this element receives increases at the lower of RPI, or 5% for every complete year from the date of leaving the scheme to age 60. The resulting revalued figure then receives a ‘late retirement factor’ for the 5 year period up until age 65. The late retirement factor is 8% per year, applied simply.

Unfortunately, in the 2009 calculation, the ‘Barber’ element of your pension was revalued to age 65, not age 60, before the late retirement factor of 8% was applied. As a result, the estimate provided was overstated.”      
15. Mr Hallard complained to the Trustees and claimed compensation for lost earnings, resulting from leaving his job, and a potential loss of investment income on his personal pension (Mr Hallard mentioned that he might have adopted a less cautious fund selection if the March 2009 quotation had not been over estimated). 

16. The Trustees awarded Mr Hallard £1,000 to be paid by Oval in “recognition of the fact you have not received a level of service to which you are entitled, and the fact that you have been put to inconvenience as a result of the incorrect information provided”.  However they rejected his claim for loss of earnings and investment opportunity on the grounds that he should have noticed that the 2009 projection was markedly out of line with the three previous projections he had received and it was unreasonable for him to rely on one estimate when making his retirement and investment decisions.
17. Mr Hallard complained to this office and is seeking compensation for lost net earnings to July 2012 (when his wife retires) of £22,430 (see appendix 1) plus £1,110 for interest lost on his ISA savings (see appendix 2) which he has used since November 2009 to replace the difference between his net monthly earnings immediately prior to his decision to wind down his working hours and leave Clearwater Group and his actual net earnings.
18. In February 2011, after he was notified by Oval of the error in the March 2009 quotation of his retirement benefits at age 65, Mr Hallard secured some casual work with his former employer which ended in April 2012. His net earnings for this period was £7,965. The employment was non-pensionable.
19. Mr Hallard has been unable to obtain a job commensurate with the one he left in August 2010. 
Summary of Mr Hallard’s position:

20. Prior to 2009 his attempts to plan retirement “had been piecemeal - reviewing information, as it arrived, in isolation”. It was not until 2009 that he decided to “put the whole picture together for both me and my wife. Rather than rely on historic information I started from scratch and obtained new estimates from all our sources of retirement income. I expected what I had to be the latest accurate information and made no reference to old data.”
21. He asks, as Oval failed to spot the error in their calculations why should he have done? If he had compared the quotations he received in early 2009 with those previously received he would have queried the difference between the pension estimates at age 65. 
22. For some time prior to compiling his income forecast he had been considering stopping work when his wife was planning to retire, in July 2012.

23. He only asked his financial advisor to check his income forecast “to check that I had interpreted each of the source documents correctly and had prepared various scenarios logically. She was not involved in offering advice about retiring early”.   
24. Whilst he accepts that he is not entitled to the overestimate of his pension at age 65, as a consequence of Oval’s maladministration he left “a good job”, has incurred a loss of net earnings and has lost interest on savings which he has used to live on.  
25. In addition to his casual work for Clearwater Group, his wife has taken on extra work and they have made economies elsewhere to mitigate his loss. 
Summary of Oval’s position:

26. They agree with the Trustees that Mr Hallard should have identified that the 2009 projection was wrong, as it is significantly out of line with the pension projections he received in 2005 and 2007 and Oval had previously explained to Mr Hallard (in 2007) the method of revaluation of his preserved benefits, and it was “unwise of Mr Hallard to rely upon one single estimated projection when producing a retirement plan”.
27. All of the projected figures issued to Mr Hallard are clearly marked as estimates and say that his actual pension may be higher or lower than quoted.
28. Mr Hallard is not entitled to the incorrect estimate of his pension, only the correct lower benefit, consequently he has incurred no loss of pension income at 65 “because the £13k p.a. pension could not have been paid in any event”.
29. Mr Hallard would still have retired early even if the 2009 projection had quoted the lower correct pension at age 65. “Mr Hallard’s plan seems to have been to retire early and live off his savings until he came to retire. This would have been the case regardless of the actual value of the pension projection to age 65; in other words his income today would always have been what it is and the potential pension in 2015 would have no bearing on this situation”.

Summary of the Trustees’ position
30. They question why Mr Hallard failed to confirm that the information he received in March 2009 was correct, particularly as it was inconsistent with earlier projections and Mr Hallard had had cause to query previous information provided by Oval, most noticeably in 2007.
31. They would have expected Mr Hallard’s claim to be the difference between the pension he expected to receive at age 65 (based on the 2009 projection) and the actual pension he will receive, rather than purely a loss of earnings.
32. They recognise that an error was made in 2009 by Oval, hence the payment of £1,000 already made to Mr Hallard.

Conclusions

33. Oval failed to calculate the 2009 retirement quotation at age 65 in accordance with the Scheme’s provisions. They were the administrators of the Scheme and should have provided the quotation on the correct basis. This amounts to maladministration by them alone.

34. I do not agree with Oval’s assertions that Mr Hallard should have a) identified that the quotation was wrong and b) sought confirmation from them that the quotation was indeed correct. Whilst with hindsight if Mr Hallard had referred back to the September 2007 quotation at the time he received the 2009 quotation he probably would have identified the error, my view is that it was not unreasonable for him not to do so.  Nearly 18 months had elapsed since then and irrespective of Oval’s previous calculation errors he should not have had to ask Oval to recheck and confirm that the quotation they had provided was correct. Oval should have been confident that the quotation was correct before issuing it. 
35. Oval say that Mr Hallard would still have retired early even if the 2009 projection had quoted the lower correct pension at age 65.

36. In deciding, on the balance of probability, what Mr Hallard would have done if he had been quoted in 2009 the lower correct pension at age 65, I have to balance Mr Hallard’s assertion that he would not have left his job until at least July 2012 against the fact that the actual situation that he would have faced cannot be reconstructed. 
37. The relevant questions for me are:
a) Would the difference between the incorrect and correct projection of his pension benefits to age 65 have been critical to Mr Hallard being able to live his chosen lifestyle?

b) If the difference was critical to his planned lifestyle, would Mr Hallard have retired from his job with a lower standard of living?
38. For ease of comparison, if Mr Hallard does not take tax-free cash, at age 65 his total yearly income (including his Standard Life Personal Pension and State Pension) was projected to be £33,177 (that is £13,970 + £12,510 + £6,697) on the wrong figures and £30,120 (that is £10,913 + £12,510 + £6,697) on the true figures, a difference in gross yearly income of just over 9%.

39. My view is that a 9% drop in income for life is significant and consequently Mr Hallard’s lifestyle would not have been as he had planned.

40. Turning now to question b), Mr Hallard says that it was originally his intention to continue working at least until his wife retires in July 2012. His net monthly earnings before he decided to reduce his hours were £1,048, which from November 2009 (when Mr Hallard started to reduce his hours) to July 2012 equates to £34,584 (which is £43,230 gross). Whilst Mr Hallard would not have considered at the time what giving up his job was worth to him, the effect of his argument that his projected Scheme pension at age 65 was critical to his decision to leave his job is that he is claiming that a pension for life of just over £3,000 is at east as valuable as gross income of £43,230.  Actuarially the pension is more valuable, which indicates, again in broad terms, that Mr Hallard’s argument that he would have continued working is not irrational.
41. Mr Hallard went into some detail in deciding whether to retire.  He would not have done so if  he had been committed to doing retiring, regardless of pension, or if the precise pension amounts did not matter.  His preparations suggest that they did matter.  
42. I therefore find, on the balance of probability, that:

· Mr Hallard would not have left his job when he did if he had received the correct lower pension projection in 2009; and
· He would have left his job in July 2012.
43. In calculating his true loss it is irrelevant that Mr Hallard has not drawn his pension.

44. As a consequence of Oval’s maladministration, Mr Hallard’s has lost earnings of £22,430 (as detailed in appendix 1). 

45. In addition, Mr Hallard claims £1,110 for lost interest on savings that he used to replace his net earnings (as detailed in appendix 2). I consider Mr Hallard’s claim to be reasonable.

Directions   

46. I direct that within 21 days of this determination Oval shall pay Mr Hallard £23,540.
TONY KING 

Pensions Ombudsman 

31 July 2012

Appendix 1

Calculation of lost earnings to July 2012

	Period
	Actual Net Earnings
	Normal Net Earnings
	Net Loss

	Nov – 2009
	£749
	£1,048
	£299

	Dec
	£533
	£1,048
	£515

	Jan – 2010
	£172
	£1,048
	£876

	Feb
	£533
	£1,048
	£515

	Mar
	£641
	£1,048
	£407

	Apr
	£471
	£1,048
	£577

	May
	£541
	£1,048
	£507

	Jun
	£235
	£1,048
	£813

	Jul
	£157
	£1,048
	£891

	Aug
	£157
	£1,048
	£891

	Sept
	£0.00
	£1,048
	£1,048

	Oct
	£0.00
	£1,048
	£1,048

	Nov
	£0.00
	£1,048
	£1,048

	Dec
	£0.00
	£1,048
	£1,048

	Jan – 2011
	£0.00
	£1,048
	£1,048

	Feb
	£0.00
	£1,048
	£1,048

	Mar
	£707
	£1,048
	£341

	Apr
	£628
	£1,048
	£420

	May
	£850
	£1,048
	£198

	Jun
	£340
	£1,048
	£708

	July
	£595
	£1,048
	£453

	Aug
	£680
	£1,048
	£368

	Sept
	£680
	£1,048
	£368

	Oct
	£510
	£1,048
	£538

	Nov
	£510
	£1,048
	£538

	Dec
	£340
	£1,048
	£708

	Jan – 2012
	£680
	£1,048
	£368

	Feb
	£680
	£1,048
	£368

	Mar
	£510
	£1,048
	£538

	Apr
	£255
	£1,048
	£793

	May
	£0.00
	£1,048
	£1,048

	Jun
	£0.00
	£1,048
	£1,048

	Jul
	£0.00
	£1,048
	£1,048

	Total
	
	
	£22,430



Appendix 2

Calculation of lost savings interest

	Period
	Net Loss
	Months loss of interest
	Interest @ 4% 

	Nov – 2009
	£299
	31
	£30.90

	Dec
	£515
	30
	£51.50

	Jan – 2010
	£876
	29
	£84.68

	Feb
	£515
	28
	£48.07

	Mar
	£407
	27
	£36.63

	Apr
	£577
	26
	£50.01

	May
	£507
	25
	£42.25

	Jun
	£813
	24
	£65.04

	Jul
	£891
	23
	£68.31

	Aug
	£891
	22
	£65.34

	Sept
	£1,048
	21
	£73.36

	Oct
	£1,048
	20
	£69.87

	Nov
	£1,048
	19
	£66.37

	Dec
	£1,048
	18
	£62.88

	Jan – 2011
	£1,048
	17
	£59.39

	Feb
	£1,048
	16
	£55.89

	Mar
	£341
	15
	£17.08

	Apr
	£420
	14
	£19.60

	May
	£198
	13
	£8.58

	Jun
	£708
	12
	£28.32

	July
	£453
	11
	£16.61

	Aug
	£368
	10
	£12.27

	Sept
	£368
	9
	£11.04

	Oct
	£538
	8
	£14.35

	Nov
	£538
	7
	£12.55

	Dec
	£708
	6
	£14.16

	Jan – 2012
	£368
	5
	£6.13

	Feb
	£368
	4
	£4.91

	Mar
	£538
	3
	£5.38

	Apr
	£793
	2
	£5.29

	May
	£1,048
	1
	£3.49

	Total
	
	
	£1,110.25
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