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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN

	Applicant
	Mr P A Brittain

	Scheme
	Teachers' Pension Scheme (the Scheme)

	Respondent
	Teachers' Pensions


Subject

Mr Brittain complains that Teachers’ Pensions have wrongly declined his application for ill-health early retirement benefits from the Scheme.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against Teachers’ Pensions because they correctly considered Mr Brittain’s application in light of the available medical evidence at the time and there is no reason to consider their decision perverse. 

DETAILED DETERMINATION

Background
1. The Scheme is governed by the Teachers’ Pensions Regulations 1997 (as amended) (the Scheme Regulations).
2. The definition of incapacity for a teacher in the Scheme Regulations is a person who “is unfit by reason of illness or injury and despite appropriate medical treatment to serve as such and is likely permanently to be so.”       
3. The Teachers' Pensions etc (Reform Amendments) Regulations 2006 which came into force on 1 January 2007 amended the provisions in regulation E4(4) of the Scheme Regulations relating to the payment of ill-health retirement benefits.

4. In very simple terms an application made by a teacher in service for an early retirement pension on health grounds received by the Secretary of State after 6 January 2007 was subject to a two tier test, i.e. 
· the applicant should no longer be capable of serving as a teacher; and
· the applicant's ability to carry out any work should be impaired permanently by more than 90%
5. According to the Scheme Regulations, if a teacher was in pensionable employment immediately before he became incapacitated, his/her application should be made within six months after the end of the pensionable employment in order to be treated as an “in- service” application. For such applications, early access to Scheme benefits is awarded if the applicant is determined to be incapacitated for teaching whilst enhanced benefits are granted if he/she is deemed to be incapacitated for all work. Those that are “out of service” at the time of application are required to demonstrate total incapacity in order to qualify for early retirement Scheme benefits without enhancement.       
Material Facts

6. Mr Brittain’s date of birth is 9 September 1966.

7. He joined the teaching profession in 1992 and is a member of the Scheme which has a Normal Pension Age (NPA) of 60.
8. In 1994, he was diagnosed as suffering from Temporal Lobe Epilepsy. Symptoms attributable at the time to this condition were:

· sporadic bizarre attacks (lasting up to ten minutes) during which he became sweaty, pale and “frozen” to the spot; and
· chest tightness   

9. Mr Brittain had experienced such attacks since he was 12.  They were originally attributed to heavy exercise but their cause became less clear as time passed. 
10. He was referred to Dr R P, a Consultant Neurologist, for treatment in December 1994. Whilst in Dr R P’s care, he continued to suffer from these attacks despite taking his prescribed medication.
11. During 1996, Dr R P said, in his opinion, that:

· it was doubtful whether Mr Brittain’s chest pains were neurological in origin;
· since August 1995, Mr Brittain had generally been in excellent health and did not appear to have had an attack;
· the pain which developed behind Mr Brittain’s right eye in October 1996 was probably migrainous in origin and did not affect his vision; and  

· the pain became continuous and did not improve with treatment  

12. In February 2000, Mr Brittain suffered two major seizures (which he says were exacerbated by flashing lights). When he had recovered sufficiently, he was able to work regularly as a supply teacher. But in 2006, his health started to deteriorate again and he was also diagnosed with “familial deafness”.    
13. He stopped teaching in January 2007 and applied for ill-health early retirement (IHER) benefits from the Scheme. His application, received by his last employer, Somerset Local Authority (Somerset LA), in April 2007, included a medical information form (the Form) which his GP at the time, Dr M B, completed. His responses to some of the questions in Part B of the Form were: 
“2. Diagnosis 

Temporal lobe epilepsy, diagnosed by neurologist & EEG 1994 
Probably ongoing since age 12 

Ongoing symptoms of uncertain aetiology
4. Date of onset of present illness

1994 or before, with unpredictable symptoms ongoing

5. Present condition, including clinical findings

Sporadic brief semi absences, transient, partially interfering with function but not fully disabling

Aetiology uncertain

Exacerbated by fluorescent lights, computer screens, stress
Interferes with ability to carry objects

Occasional muscular twitching – possibly due to medication

6. Please report any relevant objective findings…

Last neurological review 28/8/96, reported epileptic attacks well controlled.

7. What is the impact of the illness on the physical and mental capability of the applicant to fulfil the duties of a teacher?
His episodes as described interfere with his ability to function as a teacher…” 
9. Are you satisfied that all reasonable treatment options have been exhausted? If not, is any further treatment envisaged or possible?
Neurological review awaited.”

14. Dr T M, a Consultant Occupation Physician appointed by Somerset LA,  completed Part C of the Form after meeting Mr Brittain in June 2007. He said that Mr Brittain had informed him that:
· he seldom has a day without at least one attack, the symptoms of which can consist of brief periods of inability to move or respond, déjà vu, nausea, feeling faint and chest pain;

· he gets some warning of an attack but can miss it (if it is minor);
· following an attack he feels tired for about an hour to an hour and a half; 
· his attacks can be triggered by exposure to fluorescent/flashing lights, video projectors and by carrying heavy objects; and
· he gets anxious beforehand that he may have a fit whilst at work

15. Dr T M also wrote that:
· he was uncertain on the exact diagnosis of the attacks from the medical evidence available;

· he was aware that some measures had been taken to help Mr Brittain remain in teaching but he could not confirm whether all reasonable adjustments have been tried;
· in order for him to provide best advice on other possible modifications, he needed to see a current consultant neurologist’s report; and 
· Mr Brittain had rejected his recommendation that such a new report be included with his IHER application.      
16. Mr Brittain did not consent for Dr T M’s report to be released to Teachers’ Pensions until November 2007 because he was not happy with Dr T M’s behaviour during their meeting and also with “the tone of his report”.  

17. In December 2007, Teachers’ Pensions rejected Mr Brittain’s IHER application. They accepted the view of the Scheme Medical Adviser (SMA) who had said: 

 “…the evidence does not support a conclusion that the applicant is likely to remain unfit for all forms of teaching duties, including part-time and/or at another establishment until his NPA.    

He has Temporal Lobe Epilepsy which is poorly controlled on medication. He has been referred to but not seen by a Neurologist for further treatment advice.
“It is therefore considered that all therapeutic options remain to be explored and that the permanence of his condition is not established.”        
18. After moving to Germany, Mr Brittain saw Dr M, a specialist consultant for Neurology and Psychiatry there. Although Dr M’s medical report of 19 May 2010 had been translated into English by an official translator, Mr Brittain was not totally satisfied with the translation and has prepared his own.  
19. According to Mr Brittain’s translation, Dr M had crossed the boxes on the medical report corresponding to the following statements about him:

“The above named person is because of illness or incapacity not able to work under normal working conditions of the labour market for at least three hours every day. It is not foreseeable that he/she will be able to do so within the coming six months.

An investigation into permanent full incapacity to earn a living…through the medical service for pension/insurance is recommended.”  

20. Mr Brittain’s appeal against the decision to reject his IHER application was unsuccessful at Stage One of the Scheme Internal Dispute Resolution Procedure (IDRP) in August 2010. Teachers’ Pensions informed him that the SMA, after carefully considering all the available medical evidence including Dr M’s report had said that:

“At the time of the initial application it was advised that Mr Brittain had not seen a neurologist and that there was scope for improvement with further treatment. No details of the treatment he has received have been provided. Dr M has provided a certificate that the member is unfit for work. Whilst that may be so it does not address the issue that over the next 19 years Mr Brittain may receive appropriate treatment and recover sufficiently to be able to teach again.”        

21. A letter written by Dr M in September 2010 was submitted for consideration at Stage Two IDRP. According to Mr Brittain, this letter said that:

“Mr Brittain presents a very clear severe manifestation of illness confirmed by many test results.   

In order not to miss any opportunity it was recommended that Mr Brittain would attend a specialist clinic for even more tests so that his medication levels could be monitored and adjusted.

The expectation that any significant result improvements can be achieved is estimated as low; nevertheless everything possible should be tried.

The recommendation that he will be reviewed in 12 months has to be seen against this background.

The expectation that Mr Brittain will be available for the labour market to any worthwhile degree is from a professional view minimal.”

22. The Department for Education informed Mr Brittain in 2011 that his Stage Two IDRP appeal had been unsuccessful because they concurred with the SMA who had said: 

“There is insufficient evidence…to confirm that the applicant received reasonable treatment. On the balance of probabilities the applicant would be expected to get better with ongoing treatment to be able to return to full time/ part time teaching with the help of reasonable adjustments prior reaching normal benefit age in 14 years.”              

Summary of Mr Brittain’s position  
23. During the meeting in 2007, Dr T M had said without even inspecting the results of recent scans or medical evidence that his condition had been misdiagnosed. He is astonished that both Dr T M and Dr M B could question and overrule the diagnosis of his illness made by an expert neurologist. 
24. He says that:
· his IHER application included a (1994) neurological report;

· as Teachers’ Pensions had imposed strict timescales on him to apply for IHER, waiting years for a new neurological report was not a feasible option; and
· Dr M B merely provided him with repeat prescriptions for his condition and did not refer him to a neurologist until after he made his IHER application    

25. The form of epilepsy which he suffers from is inherited and envisaged to worsen as he gets older. Although there is hope that the severity of his seizures can be controlled, a cure is currently unavailable and unlikely in the future. 
26. He believes that he is unable ever to work again as a teacher and says that if the assessment of the SMA is to stand, then he has not received the appropriate medical care over the years for his condition.
27. He is currently receiving treatment for his condition in hospital. A recent scan of his brain showed that the irregularity/abnormality in it had become larger and is inoperable.             

28. The exact nature of his incapacity is unlikely to be fully known for years yet.

29. He totally disagrees with the medical opinion expressed by the Scheme Medical Adviser at Stage 2 Two IDRP.
Summary of the position of Teachers’ Pensions  
30. Although the decision when best to submit his IHER application lay with Mr Brittain, they provided detailed guidance to assist him. Their document entitled “Notes for Ill-Health Retirement medical information forms” which he should have read before submitting his application states clearly that:

“When a condition is severe enough to warrant ill health retirement, it would generally be expected that the applicant will have had the benefit of a specialist opinion during their illness. It would greatly help in the consideration of an application if the medical opinion could be provided by the applicant’s specialist.

If this is not possible or the applicant has not been referred to a specialist, then the medical evidence form should be completed by their GP or the employer’s Occupational Health Adviser.

All applications for ill health retirement will be considered on the basis of the medical evidence submitted with the application. The DfES Medical Adviser will not seek further medical evidence to support an application. If there is insufficient medical information to allow the Medical Adviser to make a fully considered recommendation, the application will not be accepted.”     
31. The most appropriate time to submit an application would therefore be after the nature of the incapacity had been identified, treatment considered and tried (if appropriate) and the extent and likely duration of incapacity established. They appreciate that it can take some time to reach this position and consequently allow:

· applications to be made “out of service” and retain discretion to treat them on “in- service” terms as in Mr Brittain’s case; and
· backdating of Scheme benefits where this is appropriate           

32. Mr Brittain’s application was considered on the basis of whether the medical evidence at the time showed that he met the relevant ill-health criteria of the Scheme Regulations. It was declined mainly because he had not yet seen the neurologist to whom he had been referred to by his GP. 

33. The new medical evidence which Mr Brittain submitted during IDRP was considered carefully but did not show that he met the full incapacity criteria at the time of his IHER application.

34. It remains open to Mr Brittain to submit a fresh IHER application at any time up to his NPA.             
Conclusions

35. In accordance with the Scheme Regulations, for Mr Brittain to be awarded an IHER pension, Teachers’ Pensions must be satisfied that he is no longer capable of serving as a teacher and his ability to carry out any work has been impaired permanently by more than 90%.
36. Teachers’ Pensions needed to reach their decision in a proper manner by asking the correct questions, correctly interpreting the Scheme regulations, overlooking irrelevant factors but taking all relevant factors into consideration.

37. I will not generally interfere in the exercise of a discretion unless I consider the decision process was in some way flawed or the decision reached was perverse, i.e. one that no reasonable body would have taken. I cannot overturn their decision because I might myself have acted differently.
38. The decision reached by Teachers’ Pensions in December 2007 for Mr Brittain’s application was taken only after the views of the SMA on all the available medical evidence at the time (including the reports from Dr M B and Dr T M) had been sought. 
39. This evidence showed that there was consensus amongst all the medical experts consulted that Mr Brittain was suffering from Temporary Lobe Epilepsy. In particular, it showed that Dr M B stated explicitly in his report that Mr Brittain had been diagnosed as suffering from this condition. I do not therefore share Mr Brittain’s view that Dr M B (and Dr T M) had rejected this diagnosis of his illness.

40.  Dr M B was unsure however whether Mr Brittain’s ongoing symptoms were attributable to Temporary Lobe Epilepsy or due to another condition yet to be diagnosed. His wariness over the correct diagnosis, in my opinion, was quite understandable given that it was previously reported that the origins of his attacks were becoming less obvious as time passed. Dr M B’s subsequent decision to refer Mr Brittain to a consultant neurologist in order to gain a better understanding of his condition does not therefore seem unreasonable under the circumstances. 
41. Dr T M agreed with Dr M B that the diagnosis of Mr Brittain’s ongoing symptoms could not be established from the available medical evidence and recommended that Mr Brittain postponed making his application until after meeting with the consultant neurologist. In my view, this advice seems perfectly rational to me.
42. I am  also satisfied that the procedure which Teachers Pensions used in dealing with IHER applications was communicated clearly to Mr Brittain and he was therefore aware that his application was more likely to be successful if a recent medical report provided by a specialist (rather than one from his GP or the employer’s Occupational Health Adviser) accompanied it. In spite of this, Mr Brittain decided to submit his IHER application without a current medical report from a neurologist.
43. On the basis of the medical evidence that was actually before Teachers’ Pensions at that time, in my opinion, it cannot therefore be said that it was perverse for Teachers’ Pensions to have decided that Mr Brittain’s condition was not such as to preclude him from undertaking any regular work at any time in the future before NRA and that the criterion for IHER in the Scheme Regulations had therefore not been met. 

44. The fact that Mr Brittain has subsequently obtained further medical reports showing that he is still suffering from the same condition does not impact upon the validity of the original decision. Teachers’ Pensions were only expected to make their decision on the basis of information available to them at the time. But  there is nothing improper in taking account of later medical evidence  in exceptional circumstances when reviewing a decision in so far as it bears on what Mr Brittain’s condition was at the time when the original decision was made where justice so requires (c.f. judgement made by Lightman in Spreadborough v Pensions Ombudsman Ch 2004 ).

45. Caution needs to be taken in revisiting earlier decisions made on the basis of contemporary material at the time of reconsideration but, this is exactly what the Teachers’ Pensions and Department for Education did at both stages of the IDRP.

46. I therefore consider that Teachers’ Pensions did reach their decision in December 2007 for Mr Brittain’s IHER application correctly in accordance with the above principles and within the powers given to them by the Scheme Regulations. It is my view that they had properly considered all the relevant information available at the time and the decision made was therefore within the bounds of reasonableness.

47. I note that Mr Brittain is currently receiving treatment in hospital for his condition. I cannot, however, be concerned with his current treatment or prognosis when considering of his complaint. 

48. The opportunity of making a fresh IHER application to Teachers’ Pensions remains open to Mr Brittain should he wish to do so. Whilst I appreciate Mr Brittain’s comments that the diagnosis of his current medical condition may not be available for several years yet, the decision when best to submit his new application ultimately rests solely with him. Detailed guidance is available from Teachers’ Pensions, however, to help him choose the most appropriate time to do so.
49. Any recent medical evidence may prove useful if there is significant deterioration in his medical condition and he requests that his case be reconsidered on the basis of all the available evidence at the time of his fresh application. 
50. I do not uphold Mr Brittain’s complaint.

JANE IRVINE 

Deputy Pensions Ombudsman 

8 May 2012 
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