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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mr A Simpson

	Scheme
	ITB Pension Fund (the Scheme)

	Respondents
	Construction Skills ITB (CITB)

Trustees of ITB Pension Fund (the Trustees)


Subject

Mr Simpson is complaining that CITB and the Trustees have wrongly refused to award him benefits under Rule 27.2 (compulsory retirement pension) and that he was not informed that he would not qualify for benefits under Rule 27.2 when he was reinstated into ITB Pension Fund. 

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Trustees and CITB for not correctly reinstating Mr Simpson’s pension rights and not paying him the compulsory retirement benefits he is entitled to. 
DETAILED DETERMINATION

Scheme Rules (as relevant)

4.
Admission to membership and opting out 

4.1
Every Eligible Employee who wishes to join the Scheme shall apply for membership within three months of becoming eligible. Admissions to membership shall take effect from such date as the Trustees shall determine. 

27.
Compulsory Retirement Pension 

27.2 
If an Active Member of the Old Section who is age 50 or over with at least five years’ Qualifying Service ceases to be in Service by reason of his being declared redundant or compulsorily retired in the interest of efficiency of the Employer’s operations (as certified by his Employer) then he shall subject to the requirements of Rule 27.3 be entitled to a pension of 1/60th of his Final Pensionable salary multiplied by … (a) his Accrued Pensionable Service plus 6 2/3rds years; 

27.3
Payment of a pension calculated under Rule 27.2 shall be conditional on …: 

(a)
a payment or payments to the Trust Fund by the Employer concerned (whether by way of a single lump sum or otherwise, as agreed between the Employer and the Trustees); 

27.4
Benefits under Rule 27.2 shall not be available if the Employer has contracted with the Old Section Member who joined the Scheme before 6 April 2006 that they will not be available.

27.6
An option by the Old Section Member under this Rule 27 must be made within six months of his Service ceasing (or such later period as the Trustees may allow) and must be made before any payment has been made from the Scheme to or in respect of the Member. 

Members’ Booklet – The Pension Scheme for Employees of Construction ITB 

“Compulsory Early Retirement 

Unless you have been advised by your Employer to the contrary, special benefits will normally be provided if you are compulsorily retired. “

A Redundancy scheme between Construction Skills and the Joint Consultative Team -1994 Agreement. 
“17.
On redundancy, employees covered by this Agreement (i.e those whose employment commenced after 31 December 1993) who are members of the ITB Pension Funds, are not entitled to the Special benefits under the Funds’ Rule 518.3 [replaced by Rule 27.2].” 

Extract from the staff guide

“11.Pension 

11.4
The benefits available to employees who joined the Funds after 31 December 1993 exclude special benefits under the Funds’ Rule 518.3.” 

Securities and Investment Board (SIB) – Pension Transfers and Opt-Outs (October 1994). 
Reinstatement (page 79) (as relevant)
1203 
This has two distinct parts: 


(a) Procuring membership of the occupational scheme for future service from the date of readmission or admission. 


(b) Arranging for past service benefits to be reinstated in the occupational scheme on payment of an appropriate transfer amount to it. 

1204
Full reinstatement for both past and future service is normally the best form of redress. It restores exactly the benefits investor lost . ..
1205
Where an employer has rearranged the pension scheme since the date the investor opted out, it is possible that reinstatement and readmission will be offered by the occupational scheme on different terms. This is acceptable provided the reinstated benefits and future benefits on readmission are equally valuable as the benefits would have been had he/she not opted out. In some circumstances, if the reinstated benefits are less valuable, the balance of the redress may need to be provided by an augmentation of the personal pension scheme. 
1206
Reinstatement will require the consent of the occupational scheme, and sometimes also the consent of the sponsoring employer. 


(a) It is particularly important to secure readmission for future service, if the investor is still working for a relevant employer, even if past service reinstatement is refused. 


(b) The occupational scheme will require a transfer amount where they are prepared to offer past service reinstatement. This should be accepted if it is reasonable and the criteria for judging this are set out in Appendix A…

Appendix A 


…A firm should accept as reasonable a cost which is certified by the occupational scheme’s actuary as being within these guidelines. 


If cost is judged unreasonable a firm should record that fact and be prepared to justify its conclusion. Alternative redress must then be offered


A reinstatement cost will be reasonable if it is expected to create neither a strain or a surplus for the receiving occupational scheme,..

(b)
The investor is still in the relevant employment and the scheme offers transfers in on an ‘added years’ basis


The smaller of 


(i) The cost of benefits on the occupational scheme’s current inward transfer value basis under GN11. [under GN11, when calculating benefits in respect of transfer values received by a retirement benefit scheme the actuary should use methods and assumptions which are reasonable…] It will normally be appropriate to allow for future salary increases in calculating the added years credit…

(ii) The cost of benefits on the scheme’s most recent formally signed actuarial valuation basis…”

Material Facts

1. Mr Simpson started work with the Construction Industry Training Board (now CITB) on 2 March 1987. He was eligible to join the ITB Pension Fund. Mr Simpson did not join the Scheme within three months of starting employment. 

2. The Scheme has numerous other training boards as members including CITB. 

3. Mr Simpson was persuaded by Teachers Assurance to take a personal pension on 12 December 1990. 

4. As a result of Securities and Investment Board (SIB) recommendations in 1994 regarding pension mis-selling, Teachers Assurance accepted that Mr Simpson was mis-sold his pension. Teachers Assurance contacted the Scheme and wanted to re-instate Mr Simpson into the Scheme.

5. Teachers Assurance wrote to Mr Simpson on 25 February 1998, and said: 

“Our preferred method of redress and that of our regulators… is reinstatement into your Occupational Pension Scheme for the period that you held your personal pension. 

We have noted from the information given on your recently completed questionnaire that you have not yet rejoined your Occupational Pension Scheme. However, the Scheme will not reinstate for past service if you do not rejoin their scheme.”

6. Mr Simpson joined the Scheme on 1 May 1998. The Trustees accepted the compensation from Teachers Assurance on 7 October 1998. The Trustees exercised discretion to accept the compensation payment. The Trustees’ position typically is that they do not accept compensation payments or any transfer of benefits into the Scheme. 

7. The Trustees informed Mr Simpson on 2 March 1999, that his “date of joining this Fund will always be shown as the actual date of membership commenced i.e. 1st May 1998.”

8. On 28 July 1999, Teachers Assurance contacted the Trustees and wanted confirmation for their records that the reinstatement of Mr Simpson’s benefits had been completed. They asked: “We forwarded a cheque for the amount of £30,350 to you on 5 October 1998 to reinstate the missing periods of service into Mr Simpson’s pension with you. We understand from the telephone conversation…that reinstatement has taken place…”
9. The Trustees confirmed in writing on 9 September 1999 that Mr Simpson’s service has now been “reinstated”. 

10. The Trustees did not backdate Mr Simpson’s date of joining when it accepted the compensation payment, but it used the compensation payment to buy additional pensionable service credit; in Mr Simpson’s case 8 years 16 days were credited. The Trustees confirmed this to Mr Simpson on 9 September 1999. 
11. On 29 October 1999, Teachers Assurance paid additional amounts to the Scheme. This was in relation to the additional contributions Mr Simpson had made to Teachers Assurance. The Trustees added a further 3 years 293 days and Mr Simpson’s total service credit purchased within the Scheme was 11 years 309 days. 

12. Mr Simpson was made redundant after CITB restructured the business in 2010. Mr Simpson was told by CITB that he would not receive the compulsory retirement pension. Prior to writing to the Trustees, Mr Simpson asked Teachers Assurance about the reinstatement and they replied on 6 July 2010. Teachers Assurance said: 

“The reinstatement amount was issued to ITB in 1998, this was technically not a transfer in. We paid to reinstate each year of missing service into the ITB scheme and reinstate the full benefits that that(sic) service would have provided at retirement.” 

13. Mr Simpson wrote to the Scheme on 4 August 2010, informing them that he had been made redundant and wished to claim his pension as he was 55 years old. He did say that he was in dispute with his employers regarding the compulsory retirement pension. He asked whether, if he took his pension and later the complaint with his employer was upheld, his pension would be adjusted accordingly. 

14. The Trustees replied on 12 August 2010.  They stated that he could apply for his normal retirement benefits, however the compulsory retirement pension would only be payable if the employer consented (Rule 27.3) and must be paid before his benefits were taken (Rule 27.6). 

15. Mr Simpson replied on 13 August 2010 asking for nothing to happen which would invalidate his efforts to be granted compulsory retirement pension. He confirmed that he was making an application for a compulsory retirement pension under Rule 27.2 and understood the time limits involved but the CITB were taking far too long to respond to his complaint. 

16. The Trustees wrote to Mr Simpson on 20 August 2010 and informed him that while they understood he was complaining against CITB, they were unable to offer any assurances about whether taking his normal benefits would invalidate his claim for a compulsory retirement pension. 

17. As the Trustees were not able to give assurances, Mr Simpson confirmed on 21 August 2010 that he would not be taking his normal retirement benefits. On 2 September 2010 Mr Simpson invoked the Scheme’s Internal Dispute Resolution procedure (IDRP) on the basis that he qualified for compulsory retirement pension (under Rule 27.2). 

18. On 28 October 2010, Mr Simpson received the Trustees’ IDRP stage 1 response not upholding his complaint because they did not backdate his membership to 1990. 

19. Mr Simpson sought the assistance of The Pensions Advisory Service (TPAS) and on 3 December 2010 TPAS wrote to the Trustees wanting the matter considered under Stage 2. 

20. The Trustees wrote to TPAS on 24 January 2011 with their Stage 2 IDRP decision. They said that backdating Mr Simpson’s membership to 1990 and paying compulsory retirement pension were two separate issues. With regards to the compulsory retirement pension, that is a benefit which the Employer pays and which the Scheme Rules facilitate. The Trustees advised Mr Simpson that CITB restricted eligibility for the compulsory retirement pension to those members who joined before 31 December 1993. 

21. The Trustees explained that Mr Simpson joined the Scheme on 1 May 1998 and therefore his employer, CITB, would not pay the additional amounts needed to the Scheme in order to pay him a compulsory retirement pension. 

22. Finally the Trustees were adamant that they had complied with the pension review by correctly awarding Mr Simpson an additional period of pensionable service in the Scheme. 

23. TPAS wrote to CITB on 1 February 2011, and they replied on 14 February 2011. CITB said that it was the Scheme’s decision that Mr Simpson’s membership started from 1 May 1998; the Employer had no say in the matter. Construction Skills ITB restricted the availability of the compulsory retirement pension to employees who joined the Scheme prior to 1 January 1994. Therefore as Mr Simpson’s membership commenced from May 1998, he was not entitled to a compulsory retirement pension. 

24. Mr Simpson asked TPAS to consider Rule 27.4 (in which it states that the Employer has contracted not to make payment with the member).  He said that he had no such contract with CITB. CITB disagreed with what TPAS raised and reiterated that they did not agree with TPAS because Mr Simpson joined the Scheme in 1998 so he did not qualify. 

25. Mr Simpson wrote to the Trustees on 7 April 2011, and asked for his normal retirement benefits to be paid without affecting his future claim for compulsory retirement pension.  

26. The Trustees agreed that Mr Simpson could take his normal retirement benefits. They added that they were only informing Mr Simpson of what the Scheme Rules said in relation to time limits so he could apply for his compulsory retirement pension. The Trustees agreed to put in place Mr Simpson’s benefits and started paying him his pension from May 2011. 

27. TPAS contacted Teachers Assurance, as they wanted to know about what had been agreed between them and the Scheme, with regards to the reinstatement. Teachers Assurance replied in May 2011, saying; “I would confirm that, as part of Teachers Assurance Pension Review project, we wrote to Mr Simpson on 1 June 1988 to confirm that we proposed to reinstate him into his occupational pension scheme with ITB. The period of reinstatement was from 12 December 1990 until 1 May 1998, the period during which he held a personal pension plan with us. Mr Simpson confirmed that he subsequently joined the scheme with effect from 1 May 1998.” 

28. TPAS asked Construction Skills ITB to consider the comments made by Teachers Assurance. Constructions Skills ITB instructed solicitors to respond and they said that Mr Simpson’s membership commenced from 1998 and this was the information provided by the Trustees to them. Teachers Assurance did not contact them for any information. They added that the compulsory retirement pension was a discretionary benefit which the Employer paid. As Mr Simpson joined the Scheme in 1998 and the Employer ceased making payments to the Scheme in relation to compulsory retirement pension for members who joined after 1 January 1994, Mr Simpson did not qualify.   

Summary of Mr Simpson’s position  
29. During the pension presentation given to staff in 1998, no mention was made that the compulsory retirement pension was not available to members who joined after 1 January 1994. 

30. A colleague who joined CITB at the same time as Mr Simpson received the compulsory retirement pension, whereas he did not. 

31. Mr Simpson says that he should qualify for benefits under Rule 27.2, as Rule 27.4 states that members of the old section who joined before (not after) April 2006 would have a contract stating that benefits would not be available. He has not received any contract saying that compulsory retirement pension is unavailable. 

32. The Trustees should have negotiated with Teachers’ Assurance and made sure the compensation amount included amounts which anticipated his redundancy. Any error made in the calculations should be something corrected by the Trustees and CITB. 

33. CITB did not have a contract with him in which he would not benefit from compulsory retirement pension. Mr Simpson insists that Rule 27.4 means that there should be a contract in place between him and CITB excluding him from benefiting from compulsory retirement pension. 

34. Mr Simpson refused other work opportunities because of the security of knowing that he qualified for a compulsory retirement pension in the event of being made redundant. 

35. He adds that he was unable to claim his normal retirement benefits for a year, due to the Trustees informing him that if he did take his pension, his claim for a compulsory retirement pension would be prejudiced.  

Summary of the respondents’ position  

The Trustees’ position
36. Mr Simpson wants the Trustees to change the Scheme’s records to show that he was reinstated into the Scheme in 1990 and can thus be awarded the compulsory retirement pension. 

37. Mr Simpson alleges that Teachers’ Assurance funded the reinstatement which included potentially benefitting from the compulsory retirement pension. It was Teachers’ Assurance who should have satisfied themselves that they were reinstating Mr Simpson’s benefits within the Scheme and paying the right amount – by contacting CITB directly. The Trustees’ position is that a compulsory retirement pension cannot be funded in advance by the Scheme; it is a benefit which is funded by the Employer.  The Trustees add that they were not aware of any changes in terms of employment between CITB and its members of staff. The Scheme is a multi-employer scheme and therefore the Trustees cannot be expected to know the terms of employment offered by each participating employer. 
38. Mr Simpson received notification from the Scheme of his membership dates and the Scheme cannot under the SIB review, record an inaccurate date. The SIB guidance created an obligation on investment companies it regulated and did not create obligations for trustees of occupational pension schemes or employers whom they did not regulate.
39. The Trustees could not calculate the benefits in any other way then they did.  Had the Trustees treated Mr Simpson differently and included the compulsory retirement pension – then they would have been including benefits which the Scheme does not pay from its funds but is dependent on the employer, CITB, funding. In addition, including the compulsory retirement pension would have been deemed unreasonable and contrary to the SIB guidelines. The Trustees say that had they tried to negotiate with Teachers’ Assurance for additional funding for compulsory retirement pension, then it would have been rejected by Teachers’ Assurance.  
40. The SIB review guidance, paragraph 1206, makes it clear that the consent of the pension scheme trustees was required for a transfer into the scheme. Paragraph 1205, allows the readmission into the scheme on different terms if the scheme has been altered by the Employer. The Trustees’ obligations are that the reinstated benefits and future benefits on readmission are equally valuable as the benefits would have been had the member not opted out. 

41. The Trustees say that the paragraph 1206(b) relates to the transfer amount which the Scheme can accept. Appendix A, which 1206(b) relates to adds the provision that the funding should neither cause a strain or surplus for the Scheme. Appendix A goes on to say that it is reasonable to calculate transfers on an added-years basis. The SIB guidance does not incorporate any allowance for the cost of the redundancy pension. 
42. The Trustees’ position is that asking for the compensation from Teachers’ Assurance which included the redundancy pension amount was unreasonable and outside the intended interpretation of the SIB review. Asking for redundancy pension when it was 12 years before Mr Simpson became redundant would have resulted in the Scheme benefiting from surplus funding. 

43. The Trustees’ position is that they were entitled to exclude redundancy pension; had such been excluded then it was for Teachers Assurance to provide additional pension benefits which covered the prospect of redundancy. It was not for the Trustees do so. In addition had the Trustees included the funding for compulsory retirement pension then those members mis-sold and reinstated by Teachers’ Assurance would have been disadvantaged. In that, it would have cost CITB less to make them redundant than those members for whom they needed to fund the compulsory retirement pension.  
44. Mr Simpson attended a presentation in 1998, in which the slides he was presented with did state that compulsory retirement pension would be paid if there was a contractual entitlement. CITB have confirmed to the Trustees that Mr Simpson does not have a contractual entitlement to the benefit. 

45. The Trustees followed the Scheme’s transfer in rules.  This applies to transfer from another scheme, club transfers and SIB reviews and credited Mr Simpson with additional pensionable service purchased with the compensation payment received.  

46. The Trustees add that any cost of a redundancy pension should be met by the Employer only and not from the Scheme assets. Under the Scheme Rules these are benefits which are paid for by the Employer and not from the Scheme assets. 

47. The Trustees took legal advice and decided that Rule 27.6 should not be used to deny Mr Simpson taking his normal retirement benefits. However their initial interpretation was not incorrect and they wanted Mr Simpson to be aware of what the rules said in relation to the time limits in order to apply for a compulsory retirement pension. They paid him his retirement pension from the date he left CITB as the matter was taking a long time to resolve. 
CITB’s response

48. Rule 27.2 states a member of the Old Section, who is over 50 and has been made redundant as certified by his Employer, subject to Rule 27.3, will be entitled to a compulsory retirement pension. Rule 27.3 makes it conditional that a compulsory retirement pension can only be paid once the Scheme receives funding from the Employer. Rule 27.4 states for those members who joined before April 2006, benefits under 27.2 will not be available only if the Employer has specifically contracted with the member that the benefit will not be available. 

49. After taking into consideration Mr Simpson’s circumstances, CITB decided against funding the benefit which would have cost CITB £155,000 in 2010. Mr Simpson was aware of the contingent nature of the benefit and that it was always subject to a payment being made by the Employer. 

50. Mr Simpson did not acquire an entitlement to a compulsory retirement pension as a consequence of being reinstated back into the Scheme. Mr Simpson was made aware of this when he was reinstated back to the Scheme – which was inMay 1998. This was after the cut-off date CITB agreed with the unions that from 1 January 1994, compulsory retirement pension would not be paid. 

51. CITB were not party to the discussion with Teachers’ Assurance and the Trustees when Mr Simpson was reinstated into the Scheme. CITB say that Teachers’ Assurance were given a copy of the scheme booklet – in which Teachers’ Assurance should have been become aware of the potential benefits within the Scheme including compulsory retirement benefits.  
52. There is no correspondence from either Teachers’ Assurance or the Trustees which suggests that membership was reinstated from 1990 or that the reinstatement included an entitlement to a compulsory retirement pension. Mr Simpson received a benefit statement which stated clearly that his membership within the Scheme started from 1998 and he did not query this at the time. 

53. After 1992’s redundancies, CITB realised the cost implications in making payments under Rule 27.2 (compulsory retirement pension), therefore following Trade Union consultations, they agreed that from 1 January 1994 no new member would qualify under Rule 27.2. 

54. Whilst Rule 27.4 states that the Employer will contract with those members who would not qualify for Rule 27.2, it does not mean that the Employer is bound to make a payment under Rule 27.3 in all cases. CITB state that they informed members after the Union consultation that benefits awarded under Rule 27.2 would be excluded to those who joined after 31 December 1993. 

55. CITB have been exercising discretion not to fund the Scheme for benefits under 27.2 for members who joined after 31 December 1993. They say that all members were made aware of the new requirements. 

56. CITB concur with the Trustees’ response in that the SIB review allowed the exclusion of retirement pension, therefore as it is excluded there is no obligation on CITB to consider Mr Simpson falling within the cut off date. 

57. CITB are a charitable organisation and they consider any directions which would mean Mr Simpson being awarded compulsory retirement pension would reduce the amounts available for the CITB’s Trustees and as such they consider that to be wholly inequitable. 

Conclusions

Reinstatement

58. The Trustees were in correspondence with Teachers’ Assurance about reinstating Mr Simpson into the Scheme. It was Teachers’ Assurance’s understanding that the Trustees would reinstate Mr Simpson back into the Scheme. They were not under any other impression. 
59. Teachers’ Assurance were given a copy of the Scheme booklet. However the Trustees did not draw Teachers’ Assurance’s attention to the relevant section regarding compulsory retirement pension.  The Trustees and CITB want to shift responsibility onto Teachers’ Assurance, saying Teachers’ Assurance should have realised that Mr Simpson could have benefited from compulsory retirement pension after his reinstatement. This appears to me to be an illogical argument; after the reinstatement the Trustees would assume responsibility for providing benefits to Mr Simpson. Thus it should have been clear to the Trustees that any reinstatement would mean that Mr Simpson would become a member of the Scheme and thus entitled to benefits within the Scheme, including compulsory retirement pension. 
60. Looking at the SIB guidelines it would be reasonable to say that the understanding held by Teachers Assurance was in accordance with the guidelines stated.  

61. Paragraph 1204 of the SIB guidance, 1994 states that “Full reinstatement for both past and future service is normally the best form of redress.” 

62. Paragraph 1205, says, “Where an employer has rearranged the pension scheme since the date the investor opted out, it is possible that reinstatement and readmission will be offered by the occupational scheme on different terms. This is acceptable provided the reinstated benefits and future benefits on readmission are equally valuable as the benefits would have been had he/she not opted out. In some circumstances, if the reinstated benefits are less valuable, the balance of the redress may need to be provided by an augmentation of the personal pension scheme. “
63. The Trustees say that under paragraph 1205, they were allowed to reinstate Mr Simpson under ‘different terms’. On the face of it, Mr Simpson was reinstated after the Employer, CITB agreed to cease paying compulsory retirement benefits for those members who joined the Scheme after 1 January 1994. The Trustees and CITB’s defence is that they were permitted to reinstate Mr Simpson on different terms, which is what they did. 
64. Firstly, the Trustees have not been able to prove that  Mr Simpson was being reinstated under different terms. 

65. Secondly, the SIB guidance, paragraph 1205 states clearly that “provided the reinstated benefits and future benefits on readmission are equally valuable as the benefits would have been had he/she not opted out. In some circumstances, if the reinstated benefits are less valuable, the balance of the redress may need to be provided by an augmentation of the personal pension scheme.”
66. The Trustees have missed the point in relation to the second aspect of paragraph 1205; they have used the first part as their defence, yet omitted to cross reference with the second part - which says that benefits should be equally valuable as the benefits which he would have had, had he not opted out. If the Trustees and CITB are arguing that Mr Simpson was offered reinstatement on different terms, they should have informed Teachers Assurance in 1998 that the reinstatement would exclude compulsory retirement pension and allowed them to offer such a benefit under an augmentation of the personal pension scheme. 
67. The Trustees say that the SIB guidelines related to regulated companies, and an occupational pension scheme does not fall into this category. This is true, but the guidelines related to a regulated company making sure it reinstated a member correctly. A regulated company, in this case, Teachers’ Assurance cannot reinstate a member, Mr Simpson, without the Trustees providing correct information to them. So the SIB guidelines may not have applied directly to the Trustees, but its scope did apply indirectly – in that, without the Trustees providing information a full reinstatement cannot occur. 
68. Reinstatement and the whole pension review under SIB was not compulsory on occupational schemes. The Scheme was not under any compulsion to accept the reinstatement- in which case Teachers’ Assurance would have to replicate as best as they could Mr Simpson’s Scheme benefits in order to remedy any loss due to their mis-selling. 
69. As neither Mr Simpson nor Teachers Assurance were aware that Mr Simpson was offered benefits under different terms, neither could arrange for separate augmentation of his personal pension scheme to factor in the compulsory retirement pension. Mr Simpson has lost the opportunity to do so now and therefore it is maladministration by CITB and Trustees for not allowing Mr Simpson to set up an augmented personal pension to provide the benefit of compulsory retirement pension.  I do not understand the argument that had the Trustees asked for additional funding, Teachers’ Assurance would have refused their request. I find this argument to be weak as Teachers’ Assurance would have paid a reasonable amount to compensate their mis-selling and allowed Mr Simpson to be reinstated back into the Scheme including compulsory retirement pension. 
70. It follows that on the balance of probabilities, the Trustees and CITB had intended to reinstate Mr Simpson in line with paragraph 1203 and 1204. It is the case now that the Trustees are relying on paragraph 1205, whereas it does not support their stance that they acted reasonably. On the contrary the Trustees and to an extent CITB, should have ensured that all his past benefits were reinstated, including compulsory retirement benefits and, if this were excluded, then Teachers Assurance should have been made aware of it so that they could replicate the benefit on behalf of Mr Simpson with an alternative arrangement. 
71. The Trustees mention Appendix A, in which the Scheme is not allowed to benefit from a surplus. Appendix A also states that “if cost is judged unreasonable a firm should record that fact and be prepared to justify its conclusion. Alternative redress must then be offered” This was not done. As neither Teachers Assurance nor Mr Simpson knew the Trustees’ calculations excluded compulsory retirement in fear it would place the scheme’s funding in surplus, then it also follows that Mr Simpson has lost the opportunity to be offered alternative redress by Teachers Assurance. 
72. The Trustees argue that they could not have been expected to request funding from Teachers Assurance for an unforeseen event. Funding for pensions involves factoring in unforeseen events – if a member dies than the Scheme has benefited from overfunding yet the Scheme will argue that it was an unforeseen event thus they kept the funding. Likewise, Mr Simpson’s redundancy was an unforeseen event - but it was an event which could have been factored in by the Trustees when they were reinstating Mr Simpson into the Scheme, or if this could not be done, alternative redress offered. 
73. It follows that I uphold the complaint; the Trustees did not reinstate his pension back into the Scheme correctly. 

74. In my directions I will direct the Trustees to pay Mr Simpson £400 in compensation for the distress and inconvenience he has experienced as a result of not having his rights reinstated correctly. 

Compulsory Retirement Pension 

75. The implication of Mr Simpson having the right to compulsory retirement pension under Rule 27.2 is that he can apply for the benefit. Rule 27.2 does not compel the Trustees to pay the benefits; it is conditional on the provisions stated in Rule 27.3. 

76. Rule 27.3 states that “a payment or payments to the Trust Fund by the Employer concerned (whether by way of a single lump sum or otherwise), as agreed between the Employer and the Trustees”, will be required in order to pay a compulsory retirement pension. 

77. This means that the Employer, CITB will decide whether or not to make a payment to the Trustees in order for the Scheme to pay benefits under Rule 27.2 (compulsory retirement pension). 

78. On the face of it, it would seem that CITB have discretion to pay or not to pay the amounts which the Trustees require for Mr Simpson to receive the benefits under Rule 27.2. However, CITB have agreed with the Trade Unions that they would pay the amounts for employees who were members of the Scheme prior to 1 January 1994. CITB adopted a stance that they would not pay for the benefits for members who joined after this date. 
79. Therefore, it can be implied that CITB have waived their discretion over the matter by agreeing with the Trade Unions that they will pay for compulsory retirement pensions for members who joined before 1 January 1994. No reference is made regarding whether the Employer retains his discretion for those members who joined prior to 1 January 1994. So I can imply that CITB had agreed to finance payment for compulsory retirement benefits for those who joined prior to January 1994. 
80. As stated above, in the absence of saying they offered different terms, the Trustees had in effect denied Teachers Assurance from setting up an alternative arrangement to cover compulsory retirement pension. This means that it is more likely than not that Mr Simpson still has an entitlement under 27.2 which under 27.3 will needs CITB to fund because it was well within the cut off date agreed with CITB and the Unions. Mr Simpson has the right to compulsory retirement pension under Rule 27.2, which CITB will need to finance as stated in Rule 27.3. There is no discretion over the matter for CITB. 

81. I will cover the issue around Rule 27.4, which states that benefits under 27.2 will not be available to members who joined before April 2006 if the Employer has contracted with the member. Mr Simpson says that CITB has not contracted with him 

82. It seems that after the consultation with the Trade Union, CITB published explanations about the impact of the new cut off date. While this is not a contract, as Mr Simpson expects, it is an amendment to terms of contract for employees who joined CITB. However, as I have explained above Mr Simpson’s rights need to be reinstated, which means it is irrelevant whether there is a contract or not as he would have had the right prior to the agreed cut off date of 1 January 1994.  
83. I uphold the complaint that Mr Simpson meets the criteria set by CITB and should be awarded compulsory retirement benefits. 

84. The cost of paying the benefits under Rule 27.2 needs to be paid by the Employer under Rule 27.3. Therefore, CITB will need to pay the necessary amounts for Mr Simpson to receive his benefits under Rule 27.2. While I note that CITB is a charity, they must have paid for compulsory retirement pensions for those members who qualified when they were made redundant. I do not see how funding Mr Simpson’s compulsory retirement pension would put a strain on their finances. CITB may want the Trustees to bear some responsibility; that is something they can take up with the Trustees and come to an arrangement with them. Mr Simpson should receive his benefits as he is entitled to them.  
Normal Retirement Benefits

85. There was no reason why Mr Simpson could not have taken his normal retirement benefits while he was in dispute with CITB and the Trustees; the Rules required him to exercise his option before taking any other benefits, which he did (albeit unsuccessfully). 

86. Mr Simpson says that he lived off his savings as he was waiting for his complaint to be resolved. However under the Scheme Rules he was always entitled to his normal retirement benefits, and these were available for him to take. He could have taken his normal retirement benefits sooner, had it not been for the information given to him by the Trustees.  I can appreciate having to wait for benefits he was always entitled to would have caused him distress and inconvenience, for which the Trustees need to compensate him. 
87. I consider that the Trustees should pay an additional sum of £300 for the distress and inconvenience they caused Mr Simpson by making him wait for these benefits. 
Directions   

88. Within 21 days of the determination, the Trustees will calculate how much it will cost for Mr Simpson to receive the benefits under Rule 27.2. 

89. Within 14 days after the calculations have been done, CITB will pay the amount necessary to the Trustees. 
90. The Trustees will arrange for the benefits under Rule 27.2 to commence from Mr Simpson’s redundancy date and any retrospective payments will be made within 14 days of the Trustees receiving the payment from CITB, to Mr Simpson. The backdated payment will be paid as a lump sum to Mr Simpson with interest added to the lump sum from the redundancy date to date of settlement date using a rate as quoted by the reference banks. 

91. Finally, within 21 days of this determination, the Trustees will pay Mr Simpson £700 as compensation for distress and inconvenience they caused him, (£400 for incorrectly reinstating his pension rights and £300 for preventing him from taking his normal retirement pension).
JANE IRVINE 

Deputy Pensions Ombudsman 

31 July 2013 
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