85394/2

85394/2




PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Applicant
	Mr T Hield

	Scheme
	Scottish & Newcastle Pension Plan (the Plan)

	Respondents
	Scottish & Newcastle Ltd (S&N)
Scottish & Newcastle Pension Plan Trustee Ltd (the Trustees)



Subject

1.
Discretionary pension increases

Mr Hield complains that S&N determined not to make a discretionary increase to his pension in payment in 2010 despite an undertaking made in 2008 by Heineken NV, now its parent company, to continue the practice of providing discretionary pension increases each year in line with retail price index (RPI) (capped at 5%) on part of his pension. 

He complains that the Trustees:
· failed in 2010 to safeguard the value of his pension – he says they should have ensured that Heineken NV honoured the 2008 undertaking; 
· acted against his best interests by restricting the Plan’s funding for these discretionary increases to three years and using the “earmarked” funds to reduce employers’ contributions; and 

· delayed in responding to his allegations under the Plan’s Internal Dispute Resolution Procedure (IDRP).
2.
Data cleansing

Mr Hield’s second complaint is about the way in which the Trustees (in conjunction with the Plan’s administrator, Mercer) have been conducting a data cleansing exercise and a review of their administrative processes. He complains that they have:
· failed to provide him on a timely basis with full details of how they have calculated his pension; and

· used faulty data to determine the increases to his pension. 
The Pensions Ombudsman’s determination and short reasons

1.
Discretionary pension increases

The complaint is not upheld against S&N as it reached a decision that was not irrational, perverse, or in breach of its obligation of good faith. 
It is also not upheld against the Trustees, who acted properly in relation to the increase decision and the funding for increases.  The time taken to deal with Mr Hield’s complaint was not unreasonable.

 2.
Data cleansing
The complaint is not upheld against the Trustees.  Any delay in provision of information or inaccuracy in the calculation has only been of very minor inconvenience or financial harm.
DETAILED DETERMINATION 

PART 1 – Discretionary pension increases
2. S&N (which is the “Principal Employer” under the Plan’s rules, with associated powers) was taken over by Heineken NV at the end of April 2008.  The complaint concerns matters connected to a statement made before the takeover by Heineken NV about pension increases, and the later exercise of discretion by S&N. 
3. Although S&N is the Principal Employer and hence the company with power to determine pension increases, the operating UK company was, after the takeover at least, Heineken UK Ltd (Heineken UK).  (Heineken UK had, before the takeover, been known as Scottish & Newcastle (UK) Ltd.)  
The rules of the Plan

4. The relevant rules (the Rules) were adopted by a Trust Deed executed on 3 April 2008, with an effective date of 1 April 2008.  Appendix 2 to the Rules sets out specific rules relating to the “Final Salary Section”.  As concerns pension increases for pensioners previously employed by S&N it says:
“14.2. Rates of increases

Any part of a pension in payment that is attributable to Pensionable Service on or after 6 April 1997 will increase in each year by the lower of:

14.2.1
the percentage increase in the retail prices index during a reference period agreed between the Principal Employer and the Trustee; and 
14.2.2
5%.
The remainder of the pension will not increase, except as described below.”
“14.4. GMPs in payment

Where GMP is payable, the part of the GMP that is attributable to earnings for the tax year 1988-89 to1996-97 will increase in each year by the percentage specified in any order made by the Secretary of State …The remainder of the GMP will not increase.”
“14.6. Discretionary increases

Pension may be increased by such further amounts as the Principal Employer decides with the consent of the Trustee (given after considering actuarial advice).”
5. The statement by Heineken NV at the centre of the complaint was made very shortly before the Rules came into effect.  However, in the previous version of the rules of the Plan the provisions relating to pension increases were substantially the same.  In particular, in relation to discretionary increases they said:

“14 Discretionary increases

Subject to Inland Revenue Limits, the pension may be increased by such further amounts as the Principal Employer decides with the consent of the Trustee (given after considering actuarial advice).”   
Material Facts 
6. For 15 years before the takeover by Heineken NV, S&N had exercised discretion by increasing pensions attributable to service before 6 April 1997 on the same basis as the Rules require for pensions attributable to later service – that is, by the increase in the retail prices index (RPI), capped at 5%. (Earlier discretionary increases had not been on exactly the same basis, though they were given).
7. This practice was reflected in a Plan booklet published in 2004, which did not distinguish between pre and post 6 April 1997 pensions.  It said:

“Your pension will increase in November each year in line with the retail prices index (price inflation) up to a maximum of 5% a year.”

The booklet also contained a disclaimer to the effect that the Trust Deed and Rules prevailed in the event of conflict between their provisions and the booklet.  S&N say that it was not intended for members with pre 6 April 1997 membership.  It was not provided to Mr Hield although it did appear on the Plan’s website. Other booklets apparently correctly referred to increases on pre 6 April 1997 pension being discretionary. 
8. The practice was also reflected in the Plan’s funding.  So, for example, the statement of funding principles for the valuation as at 31 October 2006, completed in October 2007, said that it was assumed that the element of pension relating to pre 6 April 1997 service in excess of guaranteed minimum pension would increase in line with prices.
9. Mr Hield is one of an organised group of members of the Plan with shared concerns.  On 18 February 2008 the Chairman of the Trustees replied to a letter from Mr Hield about future increases.  Among other things, the Chairman said that the Trustees had obtained a binding commitment from Heineken NV to inject £50m into the Plan and that Heineken NV had given “…positive expressions of general support for the Plan and gave no indication that they would wish to alter any aspect of it.”  He went on to say that he had spoken to Heineken’s Finance Director the previous day and “…he confirmed that as a responsible employer with an excellent HR record, Heineken would look favourably at past practice and does not wish to make changes.”  He added, though, that “Heineken did not offer, and the Trustee did not request, to convert any of S&N’s discretionary policies in relation to the Plan, including the discretionary policy on pension increases, into legally binding commitments.”

10. Mr Hield wrote to S&N by email on 14 March 2008.  The proposed acquisition by Heineken NV was to be made by a Scheme of Arrangement, which was due to go before an Extraordinary General Meeting of S&N on 31 March.  Mr Hield said that, under the terms of the Scheme of Arrangement, interested parties adversely affected by it could apply to the Court.  He said that, in the absence of a commitment to maintain pension increases as before, he would be such an interested party.  He proposed that S&N should obtain a commitment to maintain the existing policy in advance of the Extraordinary General Meeting.
11. The Extraordinary General Meeting was held as planned and the Scheme of Arrangement was voted on and approved.  

12.  Minute 3 of the minutes says:
“…it was agreed by the Board that it should be noted that an undertaking in the following terms had been given by Heineken in relation to the position of pre-1997 pensioners:-

‘Heineken can confirm that the scheme of arrangement will not affect the rights of employed, pensioner or deferred members under the S&N Pension Plan. There is a practice of providing discretionary pension increases each year in line with retail price inflation (capped at 5%) on pensions built up in the Scheme before 6 April 1997, to the extent that these exceed the Guaranteed Minimum Pension. These increases are not guaranteed and are discretionary, but it is Heineken’s intention to continue this practice.’”
The parties have generally described this as “the Undertaking” and I adopt that description without implication that it had any particular legal standing or force.
13. On 2 April 2008, Mr Hield emailed Mercer, the Plan’s administrator.  He referred to the Extraordinary General Meeting and a slide that had been used in the meeting which reproduced the Undertaking (although with the addition of the word “past” before “practice”).  He said that S&N’s Chairman had introduced the slide by saying:

“Specific questions have been raised about the inflationary provision for pre 1997 pensions.  This direct quote from Heineken confirms their intention to fully step into the shoes of Scottish & Newcastle in this matter.”
Mr Hield suggested that if Heineken needed to be reminded of the Undertaking in future, the reminder might be better coming from the Trustees than the members, and asked for that point to be put to the Trustees.
14. In November 2008 the discretionary increase on pre 6 April 1997 pensions in excess of guaranteed minimum pension was  5% - the same as the increase under the Rules for post 5 April 1997 pensions.  
15. In 2009 Heineken UK commissioned a report from KPMG LLP (KPMG) in the light of an apparent deficit in the Plan of £650m.  The report, which was dated August 2009 and presented in September, considered a package of options, including no longer paying discretionary increases (or, as a half measure, not paying discretionary increases for future pensioners).
16. In November 2009 the RPI increase was zero at the calculation date and there were no increases, discretionary or otherwise. 
17. In January 2010 Heineken UK took advice from their lawyers, who said that in that absence of a contractual commitment, S&N had no obligation to provide any particular level of discretionary increase.
18. By February 2010 matters had reached a point at which Heineken UK and the Trustees met to discuss the future funding of the Plan and the options that Heineken UK had been considering.  The Trustees had established a sub-group consisting of independent directors (the “funding sub-group”) for the purpose.  There was a meeting on 26 February at which Heineken UK said that the project on discretionary increases was intended to establish a framework for the exercise of discretion that “…would be informed by some measure of affordability…”.
19. In March the Chairman of the Trustees sent a memo to the other board members in which he noted that the initial results of a valuation of the Plan indicated a deficit of £676m as compared to £179m three years beforehand. There was £170m provision for future discretionary increases.  Heineken UK had not reached a final decision in relation to discretionary increases, but they were unlikely to award full increases while such a substantial deficit remained.  They had proposed reducing the advance provision by £100m.  The remaining reserve would be sufficient to cover increases up to the next valuation in three years’ time.  On behalf of the funding sub-group the Chairman recommended the recovery plan as a whole (which included steps other than in relation to discretionary increases) to the Trustees.

20. The matter was considered at a meeting of the Trustees on 1 April and it was minuted that the Trustees agreed to the Chairman’s recommendation.

21. In March and April consideration of the approach to discretionary increases continued.  Papers were prepared for the management team of Heineken UK setting out the background, ranges of options, potential frameworks, advantages and disadvantages, risks and so on.  There was reference to the view that there was no obligation to provide increases on the same basis as in the past.  There was no reference, directly or indirectly, to the Undertaking.  
22. In June, Mercer prepared a paper, addressed to Heineken UK, which dealt with consequential matters, should there no longer be a presumption that discretionary increases would be granted as before.  It covered members who had commuted pension for cash (without distinguishing at the time of retirement whether the commuted pension related to pre or post April 1997 service), the calculation of benefits secured by additional payments such as AVCs, and calculation and apportionment of transfer credits.
23. Also in June, further papers were prepared for the management team.  They recorded that in April the management team had decided to “stop discretionary increases sooner rather than later” and that the project team had been asked to consider how the impact could be reduced for those affected – for example with a hardship fund.  The paper concluded that there was no workable way of reducing the impact.  The management team was asked if it agreed to stopping discretionary increases despite that. 
24. At about the same time, Heineken UK’s pensions manager e-mailed Heineken NV’s finance director.  She said that two of her colleagues were  “… keen that we get a complete picture of the engagement [Heineken NV] had with Heineken UK on pensions at the time of the acquisition.”  She continued:

“We already have copies of the minutes of the 2008 EGM (where discretionary increases were discussed) and copies of the correspondence between [the Chair of the Trustees] and certain pensioners [presumably including Mr Hield] (again re discretionary increases). …
Do you have anything else that you could share with us from the period of the negotiation to establish what was discussed re pensions and what reassurances/undertakings (if any) were given?”

25. The finance director replied:

“I have thought it over and cannot remember we ever said anything else th[a]n that we did not have plans/intentions to change anything. Which was of course very true at the time.”

26. The record of actions of a management team meeting on 16 June noted “Materials pre-circulated approved”.

27. There was a meeting of the Trustees on 2 July.  I am told that the pensions manager, although employed by Heineken UK, was usually present at trustees’ meetings – and she was on this occasion. The Trustees were told by the pensions manager that “the Company” were not expecting to pay a discretionary increase in 2010.  She said it had been agreed that “the Company” and the Trustees would jointly obtain Counsel’s Opinion.
28. On 7 July there was a presentation to the “Group Executive Board” of Heineken NV.  In a box headed “No Discretionary Increases This Year (Nov)” it said:
“To announce in October, via annual pension increase letter – to current pensioners only”

and

“No guarantees given and discretionary nature was re-emphasised.  Was stated at the EGM that Heineken “intended to continue the current policy” (i.e. annual discretionary review)” [original emphasis]
29. S&N and the Trustees jointly instructed James McNeill QC and Nicolas Stallworthy on a number of matters to do with the Plan’s future, including the question of discretionary increases.  The Joint Advice dated 26 July 2010 has been disclosed to me, insofar as relevant to the matter I am investigating. Under the heading “Discretion or entitlement” they said:
“The issues as to whether the discretion as to increases might somehow have ossified into entitlements are likely to be highly fact-sensitive.  Our instructions state that “Instructing Solicitors are not aware of any other facts or circumstances which, in their view, would affect the discretionary nature of the pension increases” apart from the simple fact of long-standing custom and practice and the assumptions adopted for actuarial purposes (e.g in connection with funding and transfer values) that discretionary increases would continue.”
There is no reference to the Undertaking.
30. The relevant part of the Opinion was summarised as follows:

“(d)
the discretion as to increases under Rule 14.9 is highly unlikely to have converted into any entitlement to increases on the basis of the facts supplied to us;

(e)
while the Principal Employer (but not the Trustee) could probably decide that it would not at any time in the future exercise its discretion…so as to grant any increases not required by statute, it may be preferable for the Principal Employer simply formally to resolve to grant no discretionary increases under Rule 14.9 for the foreseeable future.”                 
31. For a Trustees’ meeting on 27 September, Heineken UK provided a “Trustee Update” on the wider matters under consideration by Heineken UK, including the discretionary increases.  It described “Current thinking” in relation to increases.  It said that annual increase letters to members were due to be mailed from late October and then said “No discretionary increase this year for ex-S&N pre 1997 service.  Low key message.”  There is a very similar document which was intended to inform the “Trustee Communications Committee”.

32. The minutes of the meeting record that Heineken UK’s pensions manager “… confirmed the Company’s decision not to award a discretionary pension increase this year and noted that the decision whether to grant discretionary increases would be considered on an annual basis.”  The Trustees noted that a letter to pensioners had been reviewed by the Communications Committee.  In addition the Trustees’ legal adviser summarised the Joint Advice referred to in paragraphs 28 and 29.
33. On 22 November 2010, Mercer wrote to pensioners, including Mr Hield, about the increase for that year. The letter said:

“As you will be aware, Scottish & Newcastle pensions in payment are reviewed every year in accordance with the Rules and legislation. We are writing to tell you about the 2010 review and how this will affect your own pension.

…

2. Your Pension in Excess of GMP

Pension earned prior to 6 April 1997: Increases to pension earned prior to 6 April 1997 are considered annually and are paid at the discretion of the Company. This year, it has been decided not to apply any discretionary increases.
Pension earned from 6 April 1997 onwards: For pension earned after 6 April 1997, an increase of 4.8% will be applied in accordance with the Rules. This increase is based on the Retail Prices Index (subject to a cap of 5%) at July and is reflected in the new pension figure shown above.”    
(The Trustees have since accepted that this was not a satisfactory way to communicate the decision).

34. A board meeting of S&N was held on 14 December 2010. The minutes record that the principal purpose of the meeting was to consider and, if thought appropriate, to approve certain matters in connection with the decision of the directors not to award a discretionary increase in pension payments under the Plan for the year 2010/2011. As relevant it was minuted as follows:

“4.1
The Directors noted that Rule 14.4 [this was an error, it should have been 14.6] of the Rules of the Pension Plan (the “Rules”), provided that “Pensions may be increased by such further amounts as the Principal Employer decides with the consent of the Trustee (given after considering actuarial advice).”  In accordance with the Rules, the Company had not exercised its discretion to increase pensions in payment to members of the Pension Plan (the “Members”) for this year. 

4.2
The Directors noted that, since Members had been informed that no discretionary increases would be applied to pensions in payment this year, Heineken UK had received letters from Members querying the process of decision making undertaken by the Company. In particular, it was noted that some members had complained that the award of a discretionary increases [sic] to pensions in payment was not one which the Company had any right to determine. Accordingly, the Directors considered that it would be in the interests of the Company to review the terms of the Rules and to confirm that the Company’s decision had been correctly made in accordance with the Rules. 

4.3
In considering the Rules the Directors noted the following: 

(a) 
Any decision to award discretionary increases to pensions in payment was a decision for the Company alone;

(b)
In accordance with the Rules, none of the Members had a right to receive discretionary increases to pensions in payment;

(c)
In considering whether or not to award discretionary increases under Rule 14.4 of the Rules, the Company was required to record decision making only to the extent that it exercised its discretion to award increases to pensions in payment; and 

(d)
The Rules impose no obligation on the Company to account for a decision not to exercise its discretion under Rule 14.4 of the Rules.

4.4
Accordingly, after due and careful consideration of the Rules IT WAS RESOLVED that the Company had exercised its discretion under Rule 14.4 of the Rules correctly and in accordance with its duties as the Principal Employer under the Pension Plan.” 

35. In 2011 there was a 2.5% discretionary increase on pre 6 April 1997 pensions. 

Mr Hield’s correspondence with Heineken

36. On 24 November 2010 Mr Hield complained to Heineken NV about the decision made by S&N. Mr Hield asked that Heineken NV should honour the Undertaking.

37. Heineken NV’s reply set out the financial background.  As far as the Undertaking was concerned, Heineken NV said this:

“The undertaking to which you refer was no more than a statement of intention on the part of Heineken to allow the Company to continue to exercise its discretion in deciding whether or not to award non-guaranteed discretionary increases.”

38. The correspondence continued, culminating in the complaint to my office. Other material points covered are dealt with in the summaries of the parties’ positions below. 

Mr Hield’s correspondence with the Trustees
39. On 29 November 2010 Mr Hield wrote to the Chair of the Trustees making a complaint under the internal dispute resolution procedure (IDRP).  

40. A director of the Trustees replied formally on 28 January 2011.  He told Mr Hield the Trustees did not uphold his complaint.  As far as the Undertaking was concerned, he said
“That statement does not say that the Increases are guaranteed in the future.  It is merely a statement of intention about continuing a discretionary practice, which does not turn a matter of discretion into a right for members.”
and

“…the Trustee did express its concerns to the Principal Employer and reminded it that [the matter of discretionary increases] was aired by some pensioners at the time of the takeover by Heineken.”  
41. The letter also said that in communicating the decision, Mercer had followed normal procedure and “It is not clear what more could have been said by the Trustee…”

42. On 30 March Mr Hield asked for the matter to be considered under stage 2 of the IDRP.  He said that the Trustees had not said whether they reminded S&N of the Undertaking.  He described the stage 1 description of the communication of the decision as “frankly ridiculous”.

43. In June 2011 Mr Hield wrote to the Trustees on behalf of the group of members that he represented. The Trustees provided their response to his request for information on 15 July 2011. 

44. The Trustees replied under stage 2 of the IDRP on 23 August.  As far as the Undertaking was concerned, the Trustees said:

“…the Trustee expressed its concerns to the Principal Employer and reminded it that the issue of increases was aired by some pensioners at the time of the takeover by Heineken. I can confirm that the Principal Employer was aware of the circumstances surrounding the takeover and the statement made at the time it made its decision.”

45. On the subject of communication, they said that in view of the number of complaints they had received, in future they would put a specific announcement on the Plan’s website.
Summary of Mr Hield’s position 
S&N
46. S&N has acted irrationally or perversely in deciding not to award any discretionary Plan pension increases in 2010. Its decision had overturned expectations which Heineken NV had engendered in its unequivocal undertaking that the long established practice of paying discretionary pension increases would continue following the takeover in 2008.      

47. The Undertaking was not merely that S&N would be permitted to continue to exercise discretion.  It was that the intention was that discretionary increases would be awarded on the same basis as before.  He says that there was a 40 year history of protecting pensioners from inflation and that the Undertaking was “a clear statement of intent that a long standing practice of S&N plc would be continued.”
48. The Undertaking was given to protect the takeover bid from possibly being blocked.  The reasonable expectation was that it was given in good faith.  It was not limited to being the “present” intention (ie restricted to 31 March 2008 “and not any time thereafter”).   

49. S&N did not provide its legal advisers with a copy of the Undertaking at the time Counsel was approached for advice on whether the discretionary increases “might somehow have ossified into entitlements”. If it had its legal advisers could not have given such an emphatic reassurance to Joint Counsel that they were “not aware of any other facts or circumstances which, in their view, would affect the discretionary nature of the pension increases”. 
50. Mr Hield refers to Prudential Staff Pensions Ltd v Prudential Assurance Company Ltd and others [2011] EWCH 960(Ch) (“the Prudential case”).   In particular he says that the judge in the Prudential case, Newey J, referred to the importance of internal decision making when considering the employer’s duty of good faith. Newey J said:

“It may be, nonetheless, that the manner in which an employer arrived at a decision could be material when deciding whether there has been a breach of the obligation of good faith. Matters relating to internal decision-making may be capable, as it seems to me, of shedding light on whether an employer has acted irrationally or perversely…Put differently, a failure of process, if sufficiently significant, may once known to members, be likely to undermine trust and confidence.”  
51. At a late stage of the investigation, Mr Hield has produced a presentation made by Heineken to the Trustees when the takeover was in its early stages, together with a statement from one of those who attended.  He has provided them as evidence that Heineken were aware that the Scheme was under-funded and that the deficit would grow. 

The Trustees

52. Mr Hield says that the Trustees are not acting on behalf of the very large numbers of pensioners affected by this issue in a way which could be described as in their best interests. Much of what he, with a number of former colleagues, have done since 2008 could, and should have been done by the Trustees.
53. Their interpretation of the Undertaking is identical to that of the Company’s.

54. The Trustees have not provided any evidence to substantiate their statement that they did express their concerns about the Undertaking to the company in relation to the 2010 discretionary increase decision. 
55. It would have been prudent and in the members’ best interests if the Trustees had referred to the Undertaking when they sought advice from Counsel. If they had, there is a possibility that the advice provided by Counsel would have been different resulting in a different decision on the 2010 increase. Counsel would presumably also then have been able to acquaint the Trustees with the proper meaning of the Undertaking.         
56. He also says that:

“…it seems that neither the Trustee nor the Company considered the 2008 Undertaking in reaching the 2010 decision. Consequently the decision in 2010 to pay an increase was fundamentally flawed. I therefore believe the Company should be required promptly to reconsider its 2010 decision taking into account both the Undertaking and its true meaning.”             

Summary of the position held by S&N  
57. In answer to a question from my office as to which company made the decision about increases, we were told that: 

“The management structure of the Heineken Group of companies is such that Scottish & Newcastle Limited and Heineken UK Limited share the same management team as well as having some company officers in common.  The documents disclosed to you were internal documents where, as it so be expected, a certain degree of business shorthand is used which does not always correlate directly to precise legal structures.  Any reference to “HUK”; “Heineken UK”; “UKMT” and “the UK Management Team” should therefore not be taken as a reference to any particular corporate entity within the Heineken group of companies within the UK.  Only where a company name is explicit … should any reference be taken as referring to a particular corporate entity.
58. They also say that all parties always knew that it was S&N which had the power to make the relevant decisions.
59. S&N, as the “Principal Employer” under the Plan, has absolute discretion on whether discretionary pension increases should be awarded. Any views of Heineken NV, in its capacity as parent company, would, however, be considered seriously before reaching a decision.
60. Mr Hield successfully lobbied for an undertaking from Heineken NV to allow S&N to continue its practice of considering year on year whether or not to award discretionary pension increases. The Undertaking did not, however, bind Heineken NV to any particular course of future action. 
61. S&N’s position in relation to the Undertaking is that it:

“… was to maintain the practice of considering, year on year, whether or not to grant discretionary increases, without making any commitment that increases at any particular level would be granted.”

62. There is no basis for treating the discretion given to it under section 14.6 of the Rules as a fiduciary power. S&N say similar considerations apply here as in the Prudential case.  Newey J said:

“My own view is that members’ interests and expectations may be of relevance when considering whether an employer has acted irrationally or perversely. There could potentially be cases in which, say, a decision to override expectations which an employer had engendered would be irrational or perverse. On the other hand, it is important to remember that powers such as that at issue in the present case are not fiduciary. As a result, the donee of the power is…entitled to have regard to his own interests when making decisions…That fact must limit severely the circumstances in which a decision could be said to be irrational or perverse.   
Had the power at issue been a fiduciary one, it would have been incumbent on Prudential to have regard to the correct considerations. Edge v Pensions Ombudsman…for example, illustrates that a person exercising a fiduciary power must do so “giving proper consideration to the matters which are relevant and excluding from consideration matters which are irrelevant”…I do not think that there is any similar obligation in relation to a power such as the one with which I am concerned.
With such a non-fiduciary power, the Court will, as it seems to me, consider whether, overall, a decision was irrational or perverse, not whether regard has been had to particular matters.”     

63. S&N is entitled to approach the issue of discretionary pension increases by reference to its own commercial interests. It has no obligation to provide increases in any particular year. If it had failed to exercise its discretion under the rule there would be no basis for complaint. It would be odd if the position was different simply because it had chosen to record the fact that it had not made or had decided not to make any increases.

64. Its decision not to award discretionary pension increases in 2010 cannot be therefore deemed irrational or perverse when considered against a backdrop of funding pressures and the Plan’s reconstruction.  Its position is that it had not exercised its discretion to increase pensions rather than that it had exercised discretion to award a 0% increase. If it had exercised its discretion and awarded discretionary increases, good practice would dictate that it formally record that decision in its meeting minutes. There is no requirement under the Rules for a formal record to be kept however.
65. As confirmed by the Prudential case, the discretionary power is not a fiduciary one. Where no discretion is exercised under the Rules, there is effectively nothing to record and therefore no minute available.
66. After reconsidering its decision during the board meeting held on 14 December 2010, it was resolved that it had exercised its discretion correctly in accordance with the Rules and its duties as the Principal Employer under the Plan. There are no particular criteria (and the Rule does not set out any particular criteria) which it must consider when deciding whether or not to award a discretionary increase in any particular year.  
67. The minutes of this board meeting were not made for the purposes of the Rules but because under company law directors are obliged to cause minutes of all proceedings at meetings to be recorded. They demonstrate that in 2010 the company was well aware of its power under Rule 14.6.     
Summary of the Trustees’ position 
68. They confirm their responses given during the IDRP and add the following comments.

69. It is a matter of conjecture as to whether discretionary increases would have been granted had S&N not been taken over. There were changes in commercial circumstances and funding strains.
70. Mr Hield knew that increases on pensions in excess of GMPs accrued in respect of service prior to April 1997 were discretionary and the Plan booklets issued in 1999 and 2002 make this clear.  The 2004 booklet did not draw a distinction between the increases in respect of pre and post 1997 pensionable service but the booklet made clear that the Rules prevailed and that the contents were not intended to be a comprehensive statement of the provisions of the Plan.  

71. They have at all times acted in what they considered to be the best interests of the members as a whole in negotiations at the time of the takeover and in 2010. 

72. Although the continued operation of the Plan depends on co-operation between them and S&N, they reject the suggestion that they are in collusion with S&N. 

73. They have sought legal advice and have acted on that advice. They were advised that their primary duty was to ensure that the existing benefits of members were safeguarded, not to seek to enhance the benefits of any section of members (by seeking the transformation of a discretionary policy relevant to certain members into a legally binding commitment) .They were advised that increases were a matter for S&N’s discretion and the Prudential case has since confirmed the legal advice received that the routine provision of discretionary increases does not mean members have a right to those increases.  

74. They did raise the Undertaking with S&N at the time of its decision on pension increases in 2010 directly in conversation between the Chairman of the Trustees and two directors of the Company and also indirectly through the Company’s pensions manager who was usually present at trustee meetings. 
75. Even if Heineken NV had made a direct promise to all members they would be unable to enforce the promise as they are bound by the Rules. 
Conclusions
Heineken NV
76. The Undertaking was given by Heineken NV.  Heineken NV is not an employer in relation to the Plan, nor can it be regarded as a manager or administrator as defined for the purposes of my jurisdiction.  So I cannot consider any complaint against Heineken NV, for example, that it made the Undertaking in bad faith – if that were claimed.
S&N

77. Mr Hield has acknowledged that he does not have any entitlement to increases in relation to his pension for service before 6 April 1997 in excess of the guaranteed minimum pension.  He does not claim ever to have thought that that he did and does not rely on the wording of the 2004 booklet.  (He is right not to, in view of the disclaimer in the booklet.)
78. I do not think there is any doubt that it was, in principle, open to S&N not to pay an increase on pre 6 April 1997 pensions.  
79. Mr Hield and S&N have each referred to the Prudential case in support of their case.  It is clear authority from which relevant principles can be drawn. 
80. The starting point, both for the Prudential case and for my consideration of Mr Hield’s complaint, is the employer’s duty of good faith, first recognised in the pensions context in the case of Imperial Group Pension Trust Ltd v Imperial Tobacco Ltd [1991]1 WLR 589. In that case it was decided that the contract of employment contained an implied term that employers would not without reasonable and proper cause conduct themselves in a manner calculated or likely to destroy or seriously damage the relationship of confidence and trust between employer and employee. This obligation was termed “the implied obligation of good faith”. 
81. In the Prudential case, Newey J considered the obligation of good faith in the context of an employer’s discretion to award pension increases.  In summary, he said (references in square brackets are to the relevant paragraphs in the judgment):
· an irrational or perverse decision by an employer in a pensions context is capable of offending the obligation of good faith [paragraph 143];

· a power to increase a pension requires a genuine and rational (as opposed to empty or irrational) exercise of discretion  [paragraph 143];
· the assessment of whether a decision is irrational or perverse does not equate to applying an objective standard of reasonableness [paragraph 144];

· the interests and expectations of members are relevant, but because the power is not fiduciary there is no obligation to have regard to particular matters, as long as the decision is not, overall, irrational or perverse [paragraphs 146 and 147];
· a sufficiently significant failure of the decision making process may, once known to members, be likely to undermine trust and confidence [paragraph 148];

· breach of the obligation of trust and confidence requires conduct “of some seriousness”; the test is “a severe one” and irrational or perverse conduct by an employer in a pensions context will not invariably give rise to a breach of the obligation of good faith [paragraph 149];
· the manner in which an employer’s decision is communicated to members cannot affect its validity [paragraph 150].
82. Mr Hield bases his main case on non-compliance with the Undertaking.  He recognises that the Undertaking was made by Heineken NV.  His argument that it was ignored must therefore be based on S&N (and perhaps the Trustees) not having adequately had regard to its existence and, in S&N’s case, on the failure to do so amounting to conduct of sufficient seriousness to be a breach of the obligation of good faith. 
83. It will be useful to deal first with the question of what the Undertaking meant.  Mr Hield says that it was more than just that S&N would be permitted to exercise discretion.  I agree with him.  The meat of it was this:
“There is a practice of providing discretionary pension increases each year in line with retail price inflation…These increases are not guaranteed and are discretionary, but it is Heineken’s intention to continue this practice.’”

84. The intention was to continue “this practice”, being the practice of providing discretionary increases in line with price inflation.  In June 2010 Heineken NV’s finance director said that he could only remember that Heineken NV had said they had no plans to change anything – which seems a fair summary of the Undertaking (see paragraph 24). 
85. In July, though, the Undertaking was summarised in the presentation to Heineken NV as being that the intention was to continue the policy of annual discretionary reviews (see paragraph 27). And in December (so after the decision was made) in answer to Mr Hield’s enquiry Heineken NV said that the Undertaking was “no more than a statement of intention … to allow the Company to continue to exercise its discretion in deciding whether or not to award …increases.”  (see paragraph 36).  So it seems that by December 2010 at the latest Heineken NV had been persuaded, or had persuaded themselves, that the Undertaking was a good deal weaker than it was.  
86. But Heineken NV was not the decision maker - S&N was.  So what matters is S&N’s view of their obligations (and any consequences for that obligation of the existence of the Undertaking). That brings me to the question of who made the decision and when.
87. Before the takeover S&N had been the quoted holding company and Scottish & Newcastle (UK) Ltd was a subsidiary.  After the takeover S&N’s role as holding company evaporated. Scottish and Newcastle (UK) Ltd became the operating UK company, Heineken UK.  So it came about that the Principal Employer under the Plan was no longer the leading business either in the UK or the wider group.
88. The fact that the company with power to decide pension increases was not the same as the decision making UK company seems to have been thought unimportant – or perhaps it occasionally just dropped out of the joint consciousness of the companies, the Trustees and their advisers.  During the decision making about the future of the Plan in 2009 and 2010, papers were prepared for, and considered by, Heineken UK.  I am told that this was just a matter of commercial shorthand, that the management teams of S&N and Heineken UK were the same and that some of the officers were too.  (I do not know if S&N had any remaining role other than acting as Principal Employer by this time.) The Joint Advice referred to in paragraph 28 recites (correctly, as one would expect) that the instructions came from S&N, which supports the line that references to Heineken UK and variations of it were not intended to be specific.   
89. Whilst the identity of the decision maker could have been made clearer, I accept that a decision by S&N, if it had expressly made one before the publication of the lack of increase in November 2010, would have been the same as a decision by Heineken UK.  The companies were anything but autonomous and it would be artificial to treat them as capable of reaching potentially different decisions.  However, even if the outcome would not have been different, a sufficiently significant failure of the process may be sufficient to undermine trust and confidence – and I return to this below.
90. As to when the decision was made, there is no formally recorded decision by S&N (or indeed Heineken UK) until the board meeting of S&N on 14 December 2010 (see paragraph 33).  A decision had been all but made before the Joint Advice was received in late July, as recorded in the minutes of the Trustees’ meeting of 2 July.  And by the 27 September Trustees’ meeting it was reported that it had been made.
91. The line taken by S&N, referred to in paragraph 63, that it had not exercised discretion at all, as opposed to having exercised its discretion to award 0%, is sophistry.  I do not think that there is any real difference between deciding to award 0% and deciding not to exercise discretion (as opposed to neglecting to).  In fact a great deal of thought and preparation had gone into the increase decision, along with decisions on other matters.  So even if a distinction could be made between the two, there plainly was an active decision not to award an increase. 
92. Earlier in the year there had been discussion of an intention to “stop discretionary increases” (see paragraph 22).  If there was ever any firm agreement to do that, it is not documented and it did not actually have any effect, since increases were given in 2011.  I do not need to consider whether it would have been possible to reach such a decision without fettering discretion.

93. It is, to say the least, regrettable that there is no record of who made the decision, when and in what forum. The minute of 14 December has all the signs of being a tidying up exercise after the event, whether out of caution or perceived necessity. 
94. I have to decide whether these were sufficiently serious procedural irregularities to undermine the trust and confidence of scheme members/employees.  I do not think that can be decided without looking at the remainder of the process.  For that purpose, for simplicity I do not distinguish below between S&N and Heineken UK other then where material, but refer to them jointly as “the Company”.

95. The Undertaking was given on 31 March 2008.  In November 2008 the increase was made on the same basis as in the past.  In 2009 the deficit in the Plan became apparent. Over the period from then until the decision not to pay an increase in November 2010:

· the Company commissioned and received the August 2009 KPMG report on the future of the Plan;
· in January 2010 the Company obtained legal advice specifically relating to increases;

· there were discussions between the Company and the Trustees in February 2010;

· from March to June 2010, papers setting out options were prepared for the Company and considered, including the consequential complications of not paying increases, and dealing with hardship;

· in June there was an e-mail exchange between the Company and Heineken NV about what was said at the time of the takeover;
· in July the Joint Advice was obtained.
96. Those steps cumulatively show a considered approach to the eventual decision.  It was made having taken account of the legal background and in the knowledge of the consequences.  It was not in any sense an empty or irrational exercise of discretion.  Nor was it a series of steps designed to achieve a predetermined outcome.  If that had been the intention, a more direct route (and a more clearly documented one) could have been taken. 
97. The flaw that Mr Hield sees is that the Undertaking was not taken into account.  As Newey J found, there is no requirement to have regard to any particular matter, but rather the decision must not overall be irrational or perverse.  In fact it is clear that the Company did have the Undertaking in mind.  And Heineken NV explicitly, and consistently with the wording of the Undertaking, told the Company that it had said that it had no plans to change anything.  So while the decision was being made, the Company knew about the Undertaking and correctly understood that Heineken NV had said they intended that S&N should carry on as before. 
98. I say this, noting that in submissions made to my office (referred to in paragraph  60) the Company’s understanding of the Undertaking was described as being to maintain the practice of considering increases without any commitment to making them at any particular level.  Whilst that almost sounds like a repetition of the misreading referred to in paragraph 84 , it is actually correct, subject to the addition of an intention (but no more than that) to continue making them in line with price increases.  It was a statement on the Company’s behalf after the event, no doubt intended to persuade me that there was no obligation to make inflation linked increases.  It does not amount to evidence that the Company had misunderstood the Undertaking.
99. When the Joint Advice was taken, the instructing solicitors did not apparently refer Counsel to the Undertaking – and said that they were not aware of any facts or circumstances affecting the discretionary nature of the increases, other than long standing custom and practice.
100. However, if this was an omission, it does not affect the position now.  Mr Hield’s complaint must be primarily addressed to the outcome of the decision.  The existence of the Undertaking either renders the decision faulty or it does not. There can only be one correct legal position, which is unaffected whatever the Joint Advice would have been had Counsel been specifically referred to the Undertaking (though it must be assumed that it would have been consistent with the correct position).
101. My overall view is that the Undertaking does not render the decision faulty. 
102. As I have mentioned, if it were true that the Company did not have regard to the Undertaking at all, then it would not automatically be in breach of its obligations.  However, it is possible that if the Company had deliberately acted contrary to the Undertaking without regard to any other matters then a breach would have occurred.

103. The Company was aware of it and must have at least had it in mind.  The weight to be given to it would have been a matter for the Company, but even if they had given it a great deal of weight, a deficit had emerged – and the continuing existence of the Plan had come under review, since the Undertaking was given. So there had been a change in circumstances (or the understanding of the circumstances) that would have justified not following the intention to maintain increases as before. It would not have been an irrational decision not to award increases against the background of past practice and the existence of the Undertaking.
104. I return now to the question concerning procedural matters which I left unresolved in paragraph 93.  Essentially the decision, though it was made, was not clearly made by S&N until after the event. I have found that it is not clear exactly when it was made, or by whom, although there is no doubt that a formally recorded S&N decision would have been the same before the event as it was after the event.
105. In context I do not think those matters amount to conduct of sufficient seriousness to mean that the “severe” test for a breach of S&N’s obligations is failed.  It may well be that S&N would wish now that they had recorded the decision more clearly.  But the decision stands the test.
106. In conclusion on this aspect of the complaint, I can well understand that the sudden (and inadequately communicated – see below) shift to treat discretionary increases differently and make no award, would have been distressing and disappointing.  It was not an improper decision, however, and so I do not uphold the complaint about S&N’s decision not to award increases on pre 6 April 1997 pensions.

The Trustees

107. Mr Hield’s complaint against the Trustees is that they failed to act in the members’ best interests and were complicit with S&N in the decision not to award discretionary increases.  His starting point is that S&N ought to have acted differently.  As I have not upheld the complaint against S&N, the complaint against the Trustees substantially falls away.
108. A particular decision of the Trustees that concerns Mr Hield is the decision to reduce the reserve for future increases from £170m to £70m (see paragraphs 18 and 19).  I do not think, however, that they can be criticised for reaching a reasoned decision, after discussion with the Company about the expectations for future exercises of discretion and in the context of a deficit and the need for a recovery plan.  The reserve was no more than that.  It was not permanently ring‑fenced.  It was available to be used for other purposes if circumstances changed.

109. Mr Hield suggests that the Trustees’ view of the meaning of the Undertaking was not correct.  However, it seems to me that the description given at stage 1 of the IDRP “a statement of intention about considering a discretionary practice” which Mr Hield objected to at the time, is broadly correct.  It is not the same as the description offered by Heineken NV referred to in paragraph 82.

110. However there is a point to be made in relation to the Trustees.  There was apparently a deliberate decision to notify members of the decision not to award an increase in a “low key” way.  What the notification actually amounted to was one unexplained sentence: “This year, it has been decided not to apply any discretionary increases.”  That seems ill advisedly abrupt against the background of (a) a15 year history of awarding identical increases to both tranches of pension and (b) the fact that the Company had given the matter serious thought, had clear reasons and the Trustees had been kept in the picture.  The Trustees have since volunteered (albeit after first defending it to Mr Hield) that the communication was badly handled.  I agree.
111. I mention the point for completeness knowing that this determination will be of interest to the wider group of pensioners affected by the decision.  Mr Hield did not complain to me about it.  As mere communication it is not relevant to the question of whether the decision should stand (as Newey J observed).  I have not considered whether, on its own it would be maladministration or whether it can have caused any harm to recipients, although it seems unlikely that it did in any significant sense.
112. As to Mr Hield’s complaint about the IDRP process, the Pensions Regulator’s guidance for two stage dispute resolution procedures is that replies should be within four months at each stage.  In Mr Hield’s case the first reply was in two months, the second was one week under five months.

113. The guidance is no more than that. It might be reasonable for a response to take longer, or unreasonable for it to take less time.  In Mr Hield’s case I do not think the timescales are were unreasonable, particularly given that there was simultaneous correspondence with Mr Hield in his capacity as the representative of a group.  But anyway it is hard to see that any harm was caused, even if the process could have been completed more quickly.

PART 2 – Data cleansing

Material facts
114. On 30 November 2010 Mr Hield asked Mercer to provide the detailed calculation of his pension earned before and after 6 April 1997.  Not having received a reply, he followed his e-mail up on 15 December and 4 January 2011.

115. After a holding response, Mercer said:

“Unfortunately, whilst investigating your query we have identified a discrepancy in your pension record. We are currently undertaking a thorough review of a number of records to ensure that the details we hold are accurate and that the benefits in payment are in accordance with the Trust Deed & Rules.

As a result of the complex nature of both pension legislation and the Trust Deed and Rules we anticipate that the review will take a number of months to complete. Currently we are aiming to complete the review by August 2011 during which time we will resolve all outstanding queries.  

We would sincerely apologise for any inconvenience this situation may cause and would like to reassure you that you will receive any arrears payments that may be due.”            

116. Mr  Hield was unhappy with this reply and his complaint was referred to the Trustees who responded on 14 July 2011 as follows:    

“The Trustee is currently working through a review of administrative and data process [sic] which was initiated in 2010 in order to ensure that the administration of the Plan complies with industry good practice, and meets Pensions Regulator requirements due in 2012. This needs to be completed before you can receive your breakdown.

It is not unusual for pension schemes with the long history and complexity of the Plan to have an ongoing requirement to address data quality, and many other schemes are currently going through this process…

However, data review is, by its nature, time consuming work, involving the Trustee, the Company and a wide team of administrators and advisers. In the case of the Plan it also involves requesting information from HMRC…

As part of the process… Mercer is currently analysing data for all members. Unfortunately, Mercer will not be able to complete this process by the end of August, and cannot therefore provide you or any other member with a detailed breakdown by that date…

…I hope the information above helps explain that the Trustee is serving the interests of members by ensuring that the payment of benefits and the future administration of the Plan are based on high quality data.”

The Trustee is …committed to keeping members informed about the progress of the above exercise and to provide updated and accurate benefit information as soon as possible.  The Trustee is currently working with Mercer to finalise a detailed timeline for communications on this issue and we expect this to be available to all members over the next two months. We…will also be sure to keep you updated with progress on your individual query.”            

117. On 16 August the Trustees wrote again to Mr Hield apologising for the delay and saying that they planned to finalise the timetable in September.  

118. Mr Hield complained under the IDRP on 25 August 2011 about the failure of the Trustees and Mercer to provide details of how his pension had been calculated and also about the use of faulty data to determine pension increases.  

119. On 20 September the Trustees published the 2011/2012 Trustee Review.  On the subject of data cleansing, that said:

“In 2010 the Trustee initiated a wide ranging review of the Plan’s data and administrative processes to ensure that the administration of the Plan complies with industry good practice and meets new requirements of the Pension Regulator due in 2012. It is not unusual for pension schemes with the long history and complexity of the Plan to have an ongoing requirement to address data quality, and many other schemes are currently going through this process. You will appreciate that, with almost 42,000 members, this is a very substantial piece of work and the Trustee is committed to completing it to rigorous standards. In the meantime, it is not possible for the Plan’s administrators, Mercer, to provide members with a detailed breakdown of their benefits until after this exercise has been completed.”
120. The Trustees responded to Mr Hield’s complaint in October. They reiterated that they did not consider it to be in the best interests of the membership as a whole to provide detailed breakdowns of benefit calculations to individual members whilst the data cleansing process was ongoing. They said they were sorry that he had been told previously that he would receive details before but neither they nor Mercer had appreciated until recently the length of time it would take to conclude the process. 

121. They also told him that:

· the data for approximately 42,000 members was being reviewed in stages, starting with the pensioners (about 19,000 members);

· the purpose of the review was to rectify any faulty data;

· the data cleansing exercise would be delayed significantly (to the detriment of the Plan membership as a whole) if they and the Plan administrator had to deal with the pension breakdown requests first; and

· until the data review exercise was finalised, it would not be possible to confirm the accuracy of any pension breakdown figures or to justify any part of the calculation.
122. In January 2012 the Trustees wrote to members of the Plan saying that the timetable was:

	Reconcile member’s data with HM Revenue & Customs records
	Throughout 2012

	Update issued to all pensioner members on progress of the review and reconciliation
	March 2012

	Individual letters to all pensioner members
	By December 2012


123. In a letter to all members of 26 March 2012 the Trustees said that they now expected that the data cleansing exercise would be completed in 2013. They explained in broad terms what had been done so far and what was to be done next.  They said that initial indications were now that the exercise would continue “at least until 2013”.  They said that they would write again in the autumn of 2012.   They provided contact details, should recipients of the letter want more information.
124. Mr Hield suggested, after the January letter referred to above, that I should direct that the Trustee should allocate sufficient resource to the task so that it completed within a fixed period – he suggested 12 weeks.
Conclusions
125. It is obviously unsatisfactory that the data for the Plan is in a state that does not permit proper breakdown of pensions in payment – and may mean that the split of pensions for increase purposes is inaccurate.
126. I have not considered whether there has been maladministration in allowing the situation to arise in the first place.  If I had, and there had been, the direction I would make would probably be to resolve the matter as quickly as is consistent with ensuring eventual accuracy. 

127. I do not consider it unreasonable to hold back on providing figures while the exercise is being carried out.  As to whether it is taking too long, at present any delay is not much more than a source of some inconvenience and uncertainty to Mr Hield and other members.  If past pension increases have been wrongly calculated, the differences are likely to be relatively small and it is to be expected that there will be corrections when the exercise is complete.  If there are more significant errors, they may be a source of later complaint.
128. Finding out whether there has been unreasonable delay and whether present plans are sufficient would entail an audit of what the problems are and the work that has been done. There is no point in my issuing an unachievable direction.   In the context of the present limited harm caused by any unreasonable delay, it would be disproportionate for my office to investigate the plausibility of completing the task more rapidly.  

129. I do, however, think Mr Hield (and his colleagues) have a legitimate interest in what the issues are, how the matter is being handled, with what resources, and what progress is being made.  The Trustees will obviously know a great deal more than they have passed on to members – and it is for them to decide how to provide enough information to allay concerns while avoiding overkill.  It is my recommendation that the Trustees take as proactive a stance as they feel able in providing information to members about the process.

TONY KING 

Pensions Ombudsman 

21 September 2012 
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