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PENSION SCHEMES ACT 1993, PART X

      DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN

	Applicant
	Mr A Worby

	Scheme
	Local Government Pension Scheme (the LGPS)

	Respondents
	East Riding of Yorkshire Council (ERYC)


Subject

ERYC, as Administrating Authority in respect of the Scheme, incorrectly advised Mr Worby that he could defer taking his entitlement from the LGPS beyond his 60th birthday.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld in part against ERYC because of: 

· Maladministration on the part of ERYC by informing Mr Worby that he could defer his pension under the Rules of the Scheme (the Rules) when in fact he could not.  This error also went uncorrected until Mr Worby sought to put his pension into payment after being made redundant, more than a year later.

· However I am not awarding the losses claimed by Mr Worby because he has not convinced me that he has suffered a financial loss as a result of the back tax charge, which he is likely to have incurred anyway.

· I am also not convinced that he has suffered an actual financial loss as a result of investments he says he would have made, had the pension been in payment, as these options were still available to him.  He could have also requested that his pension be put into payment any time after his retirement date of 13 May 2009.

DETAILED DETERMINATION

Material Facts

1. Mr Worby is a former employee of ERYC and as of 1989, when he left their employment, he has held a preserved pension in the LGPS.

2. Mr Worby kept in contact with ERYC after this time in regard to his preserved pension benefits, updating his address with them, and requesting periodic illustrations of his retirement benefits.

3. In February 2009, three months before his retirement date, he was advised by ERYC that he could defer taking his pension beyond his 60th birthday.

4. In May 2009 he confirmed that this was his wish and says that he arranged his financial affairs accordingly.  Part of the reason for deferring was that he was currently employed and he wanted to avoid paying 40% tax on his pension income.

5. His pension was deferred by ERYC as per his instructions. 

6. However, in November 2010 having been advised of impending redundancy he sought details of his pension and was subsequently informed that he was not actually entitled to have deferred his pension and the original communication in 2009 was incorrect.  

7. As a result of this it was put into payment and backdated to the date of his 60th birthday, 1.5% late interest was also paid on the lump sum and pension owing to him.
Summary of Mr Worby’s position  
8. By paying him 1.5% as late payment for pure economic losses suffered, Mr Worby says that ERYC accept that he has suffered economic losses.  However, he asserts that he proven and substantiated pure economic losses far in excess of the unsubstantiated claims of ERYC.

9. Mr Worby says that he has lost the opportunity to arrange his financial affairs in such a way as to minimise his “tax footprint” and maximise his “capital/capital growth”; and that this caused him an actual financial loss.

10. He did not need his pension at the time and it was his belief, whether correct or not, that the deferred sum would continue to grow and be indexed linked until the time that he decided he would retire or need the money.

11. He says that he had no additional resources so could not have made any additional investments without his pension income and lump sum, as demonstrated by the fact he made no payments into his ISAs between 2008 and 2010. 
12. He asserts that ERYC tried to intimidate him from attempting to claim what was truly due to him, telling him that he won’t get more than £250.

13. He also says that ERYC are “hiding” behind the Regulations of the Scheme.  However, if what ERYC say is correct and the maladministration is outside the Scheme’s Regulations he has suggested a compromise of a payment of late interest of 8% over the base rate as compensation.  

14. He has submitted a tax bill for £1781.70 that he says he is forced to pay because of the wrong information given to him by ERYC.  As he asserts that he would have received different advice from his financial advisor had he known he could not defer payment of his pension. 

15. Apart from putting money in ISAs (where he says that he could have avoided the top 40% rate of tax) he would have been putting money in other “no tax packages”, such as National Savings and anything else that would have maximised his interest.  These could have been long term and he says the maladministration from ERYC has denied him this opportunity.  He could also have chosen to repay his mortgage early, as there was a “No Early Repayment Fees” offer at the time; and this would have saved him interest of 5% each year on the amount repaid.

16. He says that if ERYC had been totally honest and paid even a part decent sum as compensation he would have “let it go”, but their arrogance has hardened his position. 

17. He originally claimed that £3,000 was a reasonable estimate of his investment and tax saving losses.  However, after further consideration of what he would have done had he been given the opportunity, he now asserts that he has in fact suffered an actual proven loss of £6,126, and a possible further £1,650 on investments he would have made with the £22,000 tax free lump sum.   

18. The actions of ERYC would amount to misrepresentation for which the remedy should be rescission and possibly damages. And he states that his claim is not for non financial injustice but for financial loss and refers to the case of Hedley Bryne & Co v Heller & Partners.
Summary of ERYC’s position  

19. ERYC accept that there was maladministration in providing Mr Worby with the wrong information that he could defer his pension under the Rules.   

20. However, they say Mr Worby could have still chosen to take his pension and lump sum on his 60th birthday and he did not have to select the (what turned out to be the erroneous) option to defer his pension. This would have meant that had he wished, he could have still invested either his lump sum and/or pension payments in his Invesco Perpetual ISA, utilising his full allowance for the years 2008 to 2009, and 2009 to 2010.  They have asked if this had truly been his intention why he did not use his other resources to invest at the time, irrespective of his temporarily deferred pension payments and tax free cash.

21. Therefore they disagree that he has suffered an actual loss of £3,000 as a result of their maladministration.  They assert that had the LGPS lump sum been paid to Mr Worby in May 2009 rather than 18 months later in November 2010, a reasonable rate of return from a bank, or building society might have been in the region of the figures shown below: 

- a combined bank / building society instant access account

0.181%

- a combined bank / building society notice account


0.782%

 - a fixed rate bond






2.592%

 - a cash ISA







0.467%

Conclusions

22. Firstly, the deferred pension would not have continued to grow as the benefits are defined by the Rules and not directly related to ERYC’s return on their pension fund investments, albeit the actual pension defined under the Rules is likely to be index linked to inflation.  However, this would have been the case whether it was in payment or not.  Therefore any comparisons with the interest paid and the return on ERYC investments are not relevant to the complaint. 
23. However, Mr Worby can argue, to a certain extent that he has suffered a loss beyond the 1.5% late interest on the lump sum and pension already paid.  In that had he received his pension in May 2009 then it would have not been unreasonable to imagine that he may have used some, or all of his lump sum (and pension) to make additional investments in savings he already held.  And I accept there were investment vehicles and UK building societies and banks that offered a higher rate of interest at the time of his complaint.
24. It is also not unreasonable that he may have chosen to repay his mortgage early, as there was a “No Early Repayment Fees” offer at the time; this would have saved him interest of 5% each year on the amount repaid.

25. I further accept that had there been no choice given and the pension had been put into payment earlier, it may have encouraged Mr Worby to make further investments, or perhaps pay off his mortgage earlier.  However, as these investment options along with the opportunity to pay off his mortgage were still open to him.  I can not direct that ERYC compensate him for investments that he could have made, or financial action he could have taken.  If he did not have adequate funds available to make any investments he wished then he could have requested that his pension go into payment at any point.  For example his lump sum could have been used, as it eventually was, to pay off his mortgage if the need had arisen earlier.  
26. I am also not convinced that Mr Worby has suffered an actual financial loss as a result of the back tax charge, as if his pension had gone into payment in 2009, his pension income would have been subject to a tax charge at the time.  Either way Mr Worby would have had to pay tax on his pension.  I appreciate that he says he would have arranged his financial affairs in such a way as to minimise his “tax footprint”, but again I cannot make a direction based on advice that he might have taken, when no-one can say what such advice would have been nor if it would have been accepted. 

27. Further, any benefit received from the tax savings would have been greatly outweighed by the loss of pension income during the period of deferment.  Therefore by receiving his backdated pension even if it attracted an additional tax charge Mr Worby has still experienced a financial gain.
28. However, I accept that he did lose out in not being able to take the benefit of his pension earlier when it should have been available to him on 13 May 2009.  He has suffered non financial injustice in the form of loss of expectation in discovering that his pension could not be deferred, as he had wished, along with a certain amount of distress and inconvenience.
29. I do not accept that ERYC tried to intimidate him into accepting £250 in compensation and it should be noted that my preliminary conclusions suggested that £500 in total should be paid by ERYC as compensation.
30. Mr Worby has also made reference to rescission and possible damages, whilst also referring to the case of Hedley Bryne & Co v Heller & Partners.  I would say that if his complaint had been fully upheld I would have been looking to compensate him for any direct losses.  However, after considering his submissions I do not accept that he has suffered a loss beyond the non financial injustice outlined above.
31. Finally Mr Worby has made reference to a number of cases dealt with by this office, which feature in the Annual Report.  Whilst I accept that there may be some similarities between these cases, each case is treated on its individual facts and merits.  This judgement is based upon the submissions and evidence in front of me.
Directions   

32. Therefore within 28 days of this Determination ERYC are to pay Mr Worby £250 in redress for the loss of the benefit of being able to plan knowing his pension would be in payment earlier.  

33. In addition to this they should also pay £250 for the distress and inconvenience Mr Worby experienced in discovering that his pension could not be deferred; £500 in total.

JANE IRVINE  

Deputy Pensions Ombudsman 

12 October 2012 
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