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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mrs H J McInnes

	Scheme
	NHS Pension Scheme

	Respondents
	NHS Business Services Authority


Subject

Mrs McInnes has complained against the NHS Business Services Authority (NHSBSA) for refusing her application for ill-health early retirement (IHER) despite clear medical evidence provided by her Consultant Gynaecologist stating that she will not work again.

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against the NHSBSA because they have

· applied the Regulations of the Scheme correctly,

· considered all the available evidence, sought advice from their medical advisers and there is no reason why this should not be followed;

· reached a decision in a proper manner and is not a perverse one.

DETAILED DETERMINATION

Material Facts

1. Mrs McInnes was employed as a Research Nurse/Sister within the pain management department of a hospital working 22½ hours per week.  She went off sick from work from 9 March 2009.
2. In March 2009 Mrs McInnes was referred to a Consultant Gynaecologist / Gynaecological Oncologist, Mr Lane.  He wrote to a doctor (Dr Donaldson) at Mrs McInnes’ GP practice in May 2009 and subsequently to her employer’s Occupational Health Physician, Dr Bakare, on 1 June 2009 saying she had been having pain for at least nine months and he had diagnosed essential vulvodynia.  He stated this condition was poorly understood where no anatomical or histological abnormality was evident, but significant pain was evident.  Further, it had aetiology (causation) which was unknown.  He said the prognosis was poor and long term analgesia with medications was usually indicated.
3. Mrs McInnes was continually reviewed by Mr Lane, as well as by Dr Bakare as part of the employer’s sickness procedures.
4. In May 2009 Mrs McInnes tried to return to work and did so for four days but she had to go off sick again and did not return thereafter.
5. In 2010 Mrs McInnes applied for IHER using Form AW33E and part B of that form was completed by her on 20 January 2010.  Parts A and C of that form were completed by her employer on 31 March and Dr Bakare on 1 April 2010 respectively.  The form gave an indicative date for IHER as 1 May 2010.  At that time Mrs McInnes was aged 42 years and 8 months.
6. The NHSBSA has advised that according to their records Mrs McInnes’ last day of employment was 11 May 2010.
7. The NHSBSA referred Mrs McInnes’ application to their medical advisers, Atos Healthcare (Atos).  As well as having her application form (AW33E), Atos also had a letter from Mr Lane to Dr Bakare dated 9 February 2010, Mrs McInnes’ Occupational Health records, a report commissioned from her GP dated 29 April 2010 which also included hospital correspondence (from Mr Lane to her GP).
8. In his letter of 9 February 2010 to Dr Bakare, Mr Lane set out the background, his examination findings and the medication prescribed following his consultants in March, June and December 2009 with Mrs McInnes.  Mr Lane said that most likely Mrs McInnes was suffering from essential unprovoked vulvodynia and its aetiology was unknown but may be neurological in its origin.  He said that treatment with drugs affecting neuro-transmission may be effective otherwise symptomatic measures were usually employed.  Mr Lane also said,
“In this case treatment has been largely ineffective and [Mrs McInnes] is unable to work because of the great discomfort she experiences during both driving and sitting, both of which she is unable to do for any length of time.

In my opinion this situation will not resolve and I am afraid that [Mrs McInnes] will suffer from this condition for life.  I have advised her that she [will] never be unable+ to return to work”.

+  - 
Two copies of the second page of this letter have been provided.  “Unable” is typed in one and the “un” has been redacted/blacked out in the other.  Given the use of the word ‘never’ it makes more sense if this is read as “she [will] never be able to return to work”.

9. The GP’s report of 29 April set out the history and stated medication (Amitriptyline) had been commenced, and Mrs McInnes initially responded to this but Pregabalin was added.  Again, there was some response to treatment but not complete symptom control.  The GP commented that Mrs McInnes was struggling with the psychological aspects of her chronic pain and had been referred to psychology service for consideration of psychotherapy.  He said, for this reason he believed Mrs McInnes was incapable of returning to the duties of her job.  Further, it was apparent that there was no current treatment likely to be effective in managing her physical symptoms and management of her psychological difficulties were likely to be involved and lengthy.
10. After considering the medical evidence Dr Giridhar of Atos wrote to the NHSBSA on 28 June and said,
“It is considered that currently available information does not tend to indicate that this 32 year old Part-time (22.5 Hours per week) Research Nurse is, on the balance of probabilities, permanently incapable of the duties of the NHS employment.  The Tier 1 condition is not met.

The Specialist letters indicate that she had suffered from Essential unprovoked Vulvodynia.  The GP in his report had indicated that it has become increasing clear that she is struggling with psychological aspects of her pain.  It is noted that she has several consultations concerning this; GP indicates that there has been discussion around the symptoms of low mood and also psychological issues prominent at younger age.

It is noted that she has been referred to Psychological services for further management.  There is no evidence of a serious Gynaecological Pathology.  Whilst it is accepted that her Gynaecological condition can be disabling, The issue is one of pain control.  With further input from the pain management specialist and adaption over time, it is not unreasonable to develop coping strategies to deal with her pain and her symptoms to remain under control in future.

As further therapeutic options can be considered, her impairment can not be regarded as permanent.

The Tier 2 condition cannot be met [if] the Tier 1 condition has not been met.  The Tier 2 condition …”.

11. On the same day, Atos also wrote to Mrs McInnes on NHS Pension Scheme headed notepaper telling her that they were unable to accept her application for IHER and reiterated the Scheme Medical Adviser’s comments.
12. Having sought assistance from the Royal College of Nursing (RCN) Mrs McInnes completed an application for stage one (of two) of the Scheme’s internal dispute resolution (IDR) procedure on 2 October 2010, and her appeal statement (dated 12 August 2010) accompanied her application which was submitted via the RCN.  Mrs McInnes’ appeal:
· highlighted that she was 42 (not 32);

· reiterated her condition and that it was rare and poorly understood;

· gave research commentary on the condition she suffered from, saying there was no cure and no single treatment appropriate for all women;

· mentioned other conditions such as depression;

· challenged the grounds on which the decision had been made and felt that not enough weight had been given to Mr Lane’s evidence;

· stated her medication but said this did not adequately control the pain either travelling to work or while she worked in employment;

· stated that she drank alcohol to minimize the pain but usage would not be acceptable in any workplace;

· said her condition severely restricted her normal lifestyle and gave an account of a typical day;

· stated the reasons why she would be unable to do any employment (e.g. her concentration was poor because of her medication and alcohol);

· contended that all treatment options had been exhausted.

13. The NHSBSA took further advice from Atos who noted that Mrs McInnes was 43 years old, permanent meant to age 60 (i.e. the Scheme’s normal benefit age) and that her appeal required determination of both Tier 1 and 2.  Dr Martins of Atos also noted the evidence submitted which consisted of a letter from the applicant, Form IDRP1 dated 2 October 2010 with a covering letter from the RCN; an appeal statement; a statement from Mrs McInnes about a typical day; and a letter from Mr Lane dated 9 February 2010.  On 3 November 2010 Dr Martins commented that,
“This [evidence] has been carefully considered by a medical adviser not previously involved in this case, along with existing evidence.

Sickness record shows continuous absence from 09/03/09 (apart from four days in May 2009) with “vulvadynia” as cited cause.

The Gynaecologist indicates that this applicant is most likely to have essential unprovoked vulvodynia, which is a poorly understood condition characterized by severe vulval pain in the absence of any clinical finding.  Its aetiology (cause) is unknown but may be neurological in origin.

This specialist opines that this situation will not resolve, that she will suffer from this condition all her life and “I have advised her that she never be able to return to work”.

The statement indicates that this clinical syndrome includes vulval pain, sexual dysfunction and psychological distress and that the applicant has a history of depression.

The statement indicates that the applicant is a pain management nurse and knows how to balance her medication for best effect and also indicates that the applicant drinks 5 double measures of vodka in a short time for pain control.

This statement does not include that this applicant has been referred to specialist pain management for supervised treatment.

The applicant indicates that she uses medication and alcohol to control the pain and has bulimia.  The applicant indicates that she has been referred for psychotherapy.

It is considered that, whilst current symptoms appear to be significantly disabling, there is 17 years to normal benefit age and there remains scope for benefit from reasonable available therapeutic intervention (for her mental health symptoms and for pain) including specialist involvement in that time period, sufficient to allow successful return to the duties of her NHS employment.

It is considered that currently available information does not tend to indicate that [the] applicant is, on the balance of probabilities, permanently incapable of the duties of the NHS employment.

The Tier 2 condition cannot be met [if] the Tier 1 condition has not been met”.

14. The NHSBSA gave its decision under the first stage of the IDR procedure on 10 November 2010 and recited regulation E2A of the NHS Pension Scheme Regulations 1995 (as amended).  Having carefully considered the comments of its medical adviser, its decision was that it was unable to accept that Mrs McInnes was permanently incapable of carrying out her duties as a Sister and consequently she did not satisfy the conditions laid down in regulation E2A for payment of IHER.
15. Mrs McInnes was subsequently referred to a pain management specialist, Dr Baranidharan, and continued on a waiting list for psychotherapy.
16. Dr Baranidharan wrote to Dr Higgins at Mrs McInnes’ GP practice on 14 February 2011.  Among other things he said,
“… She began with vulval problems and used to get vulval thrush.  This generally used to settle with simple steroid cream but the last episode in 2008 did not settle and she had subsequent treatment from GU medicine with various creams which has not helped her pain.  The vulval area has now become neuropathic and since this time has been very troublesome for her.

The pain is much better than it was two years ago but she still has a VA score of 6 out of 10 for the vulval pain.  She can have a sudden exacerbation without warning which can be very painful for her.

Anything which involves prolonged sitting, walking or housework can aggravate her problem. …

This problem has resulted in her drinking more alcohol.  She finds that this helps the pain and I note she has had suicidal thoughts in the past by these have settled now.

She sees Mr Lane for her vulval problems and also has endometriosis for which a laparoscopy has been arranged.

…

She currently takes Amitriptyline 40 mg bd … She has tried Pregabalin which was useful during the acute phase but unfortunately due to bad side effects, she is not able to tolerate this anymore.  She has not tried any other interventions for her current problem.

…

I did not perform a physical examination today though on speaking to her she has all the symptoms of neuropathic pain including allodynia and hyperalgesia.

From a pain management point of view I explained to [Mrs McInnes] that thee are some things that we could try in an attempt to see if this helps her pain.  This includes sympathetic block and neuromodulation which is available for difficult neuropathic pain.  I have given her information regarding this but in her current situation; I agree that if this pain is affecting her at this level she will probably find that anything she does with regard to day to day activities will be difficult.  The kind of work she used to do would be difficult for her to return to.

…

[Mrs McInnes] and her husband are worried about anything to do with interventions purely because they are worried that if anything fails, she may return to her former level two years ago when she had suicidal thoughts.  I am not particularly keen on interventions for patients who pin all their hopes on treatment.

I think she would benefit from seeing a psychologist and I believe you are trying to explore this. …”

17. A further report was sought from Mr Lane who wrote to the RCN on 28 March 2011.  The letter recounted previous consultations and treatment that had been adopted.  His report concluded by saying,
“[Mrs McInnes] appears to be managing the pain reasonably well at present but it persists and continues virtually unabated.  I have previously noted and concluded to the Occupational Health at … that she is unlikely to ever be able to return to work because of this pain and that her vulvodynia is likely to be a longstanding problem, preventing her from working ever again”

18. Mrs McInnes instigated the second stage of the Scheme’s IDR procedure and as part of that process the latest medical evidence was sent on 7 April by the RCN to the NHSBSA.  On 6 May 2011 Dr McLaren of Atos advised the NHSBSA as follows,
“Dr Baranidharan indicates that with her current level of pain, she is likely to have difficulty with any day to day activities and it would be difficult for her to return to the type of work that the NHS employment entails.  Dr Baranidharan goes on to state that from a pain management point of view there are treatments which would be tried in a bid to help her pain.  These include sympathetic block and neuromodulation, which is available for difficult neuropathic pain.  Dr Baranidharan also feels that she would benefit from seeing a psychologist.  Although the pain management service does not currently have a pain psychologist, it is noted that the liaison psychiatry team are happy to see patients with pain problems.  Dr Baranidharan has advised the applicant on treatment options and indicates that she may need a referral to the NHS to help her ongoing problems.

While it is acknowledged that she has significant ongoing pain at present, which is not compatible with any return to work at present, there is reasonable scope for her to benefit from further appropriate treatment, as outlined above, before normal benefit age.  There is likely to be sufficient functional improvement to provide the capacity for the NHS employment.

The Tier 2 condition cannot be met as the Tier 1 condition has not been met.

CONCLUDING ADVICE

The evidence in this case does not confirm that the applicant is, on the balance of probabilities, permanently incapable of the NHS employment”

19. On 10 June 2011 the NHSBSA wrote to Atos noting its recommendation of 6 May and that there was reasonable scope for Mrs McInnes to benefit from further treatment options.  Nevertheless, the NHSBSA sought further advice / information on the scope for improvement in Mrs McInnes’ condition.  Among other things, it said,

“What I need to establish is whether or not those interventions are more likely than not to provide the capacity for Mrs McInnes’ NHS employment as a part time Sister – Research and regular employment of like duration [regulation E2A (18) – meaning of appropriate treatment] rather than say offering a means to manage day to day activities only”.

20. On 15 June 2011 Dr McLaren replied to the NHSBSA and said,

“My opinion is that the treatment interventions, referred to by Dr Baranidharan, are more likely than not to restore her health sufficiently to enable her to return to the NHS employment.

I think my original rationale could be improved with some changes to this paragraph:

‘While it is acknowledged that she has significant ongoing pain, which is not compatible with any return to work at present, there is reasonable scope for her to benefit from further appropriate treatment, as outlined above, before normal benefit age.  There is likely to be sufficient functional improvement to provide the capacity for the NHS employment’

I will incorporate your feedback into my recommendations going forwards i.e. by making it absolutely clear whether appropriate treatment is likely, on the balance of probabilities, to provide the capacity for the NHS employment”.

21. When communicating its decision on 17 June 2011 under stage-two of the Scheme’s IDR procedure, the NHSBSA stated to the RCN that it had undertaken a very full and thorough review of Mrs McInnes’ application taking into account all the available relevant information, including the latest information provided.  It said it took advice on medical matters from professionally qualified, experienced and specially trained Occupational Health doctors who also have access to expert resource where necessary.  Atos had considered Mrs McInnes’ case and recommended that she did not satisfy either Tier 1 or 2 conditions laid down in regulation E2A of the NHS Pension Scheme Regulations 1995 (as amended) for payment of IHER and that they had accepted that recommendation.  As a result, Mrs McInnes was not entitled to IHER and her appeal was not upheld.
22. Although the NHSBSA believed that they had properly considered Mrs McInnes’ application, during our investigation they noted from the bundle of papers provided that there was new information (emails dated in February 2011) that they had not seen.  As they considered the case hinged on reasonable treatment options to control Mrs McInnes’ pain, the NHSBSA forwarded the email exchanges between Mrs McInnes and her union representative at the RCN to Atos on 28 February 2012.  They said these emails suggested that Mrs McInnes’ understanding of the treatment options by way of sympathetic block and neuromodulation referred to by Dr Baranidharan may not be appropriate for her because they could have more disadvantages than advantages in her particular case, and in any event may possibly only provide temporary relief.  The NHSBSA asked its medical advisers if Mrs McInnes’ understanding was correct and if so whether it might materially alter Atos’ previous advice.
23. On 6 March 2012 Dr Wladyslawsa of Atos gave further advice to the NHSBSA saying, among other things, that there was no clear opinion given in the available evidence that the proposed treatment was not appropriate, contraindicated or had more disadvantage than advantages in Mrs McInnes’ case.  Further, there was also no evidence provided that the treatment would provide only temporary relief; therefore it was considered that there was insufficient evidence to support the applicant’s interpretation of the situation.  Atos said that it was indicated by the Consultant in Pain Management that Mrs McInnes would benefit from seeing psychologist.  It was likely that psychological interventions should be helpful to deal with coexisting psychological symptoms and improvement in this area should also have positive impact on the result of the pain management.  The conclusion was that as the improvement was anticipated the applicant was not considered permanently incapable of the duties of the NHS employment and this advice remained appropriate in this case.
24. On 14 March 2012 the NHSBSA said that they found nothing in the additional medical advice that would cause them to disagree with what had been said and so they accepted the advice.  Hence the new information did not materially alter the NHSBSA’s position.

Summary of Mrs McInnes’ position
25. Her consultant, Mr Lane, has stated her condition is not curable and has to be managed.  He has pointed out to her that because her condition has only marginally improved since onset and due to her former employment as a Pain Specialist Nurse/Sister she is better placed to know that the likelihood of her getting any better is nil.

26. She currently manages her pain with medication and a very restricted lifestyle.  Both these have many drawbacks and side effects which have greatly impacted on her daily life.

27. The criteria for an IHER pension under the NHS Pension Scheme legislation refer to the duties of that employment.  The NHS protects its patients and itself with responsibilities in its ‘duty of care’.  The law imposes a duty of care on practitioners (whatever their role) in circumstances where it is reasonably foreseeable that they might cause harm to patients through their actions or their failure to act.  She fails to see how she could return to her duties, let alone be able to meet the necessary duty of care by concentrating on what she was doing appropriately enough or even safely because of her medication.
28. There are three legal requirements that she believes she could not meet.  Firstly, she and the NHS could not comply with the Health and Safety laws [e.g. Health and Safety at Work Act 1974; Workplace (Health, Safety and Welfare) Regulations 1992 etc].  Secondly, to work as a nurse she has to register with the Nursing and Midwifery Council (NMC) as a requirement of The Nursing and Midwifery Order 2001.  The NMC requires assurances that practitioners are capable of safe and effective practice.  She could not sign the register to say she was fit to work safely because of her mental health.  Thirdly, without being on the NMC register the NHS would be unable to employ her otherwise it would leave itself open to litigation if it did.
29. It appears to her that the over-riding decision for her IHER pension is the treatment options from her Pain Management Specialist.  The treatment options discussed with Dr Baranidharan are standard treatments for various neuropathic conditions.  He stated to her he had never treated her condition with them previously. 
30. Her previous job has given her great insight into the treatments that could be available to her as many patients were referred to her as possible clinical trial patients for unlicensed treatments.  Neuropathic pain can be very difficult to treat with only 40% – 60% of patients achieving partial relief (Dworkin RH, O’Connor AB, Backonja M, et al) and determining the best treatment for individuals remains challenging.
31. As with most invasive treatments in medicine today, pre-assessment is crucial for treatments including psychological evaluation.  Having worked alongside Dr Baranidharan in various clinical medicine trials she is very knowledgeable on the inclusion and exclusion criteria of patients.  A major consideration is mental status.

32. Even if not assessed by a specialist pain psychologist, a pain management practitioner would utilise assessment tools to ascertain psychological well-being.  Dr Baranidharan stated in his letter that she needed psychological evaluation due to her mental state and the impact of treatments on her.

33. She is in contact with 53 other sufferers of her condition (half in the USA).  Some have tried the treatments suggested to her with no beneficial effect at all.  Some have seen their condition worsen.  There are no randomised studies of infusion pumps for neuropathic pain relief.  There is also no evidence based practice that stimulators are of benefit to people with her condition.  These figures and experiences, apart from her own personal knowledge and depression, is why should is reluctant to consider these treatments. 

34. Since seeing the Pain Management Specialist, she has had counselling and was diagnosed with reactive clinical depression.  As with all assessments in health care, previous medical history should be evaluated and considered carefully.  She has suffered from postnatal depression with both her pregnancies and from the age of 16 suffered from bulimia.  Because of this history and her present mental state, she would not be considered mentally well enough to deal with the treatments.  As she saw Dr Baranidharan privately, her old records were not available and so he would have been unaware of her psychological medical history.
35. When she was first diagnosed with her condition, she considered taking her own life on a very frequent basis.  Although she is now in a better place mentally and she manages the pain, she knows that from both personal and professional experience that any negative change to her pain status through medical intervention would send her in a downward spiral and back to that dark place.  Even if she was willing to try these treatments, which incidentally some of my fellow sufferers from my support group have with 0% success and have left some with permanent new pain, she simply would not be allowed to because of her mental state and well being.
36. She does not understand how anyone could possibly think she would risk these treatments when the success rate is so poor.  There is no way someone diagnosed with reactive depression would qualify for the treatments.  She feels in a way being forced to prove a point where statistically she could be much worse which she cannot imagine.  She does not understand why she does not qualify for a tier one pension as she will not be able to perform her former duties.

Summary of the NHSBSA’s position
37. Regulation E2A of the NHS Pension Scheme Regulations 1995 (as amended), which Mrs McInnes is subject to, states:
“A member to whom this regulation applies who retires from pensionable employment before normal retirement age shall be entitled to a pension under this regulation if … the member’s employment is terminated because of physical or mental infirmity as a result of which the member is–


permanently incapable of efficiently discharging the duties of that employment (the “tier 1 condition”); or

permanently incapable of regular employment of like duration (the “tier 2 condition”) in addition to meeting the tier 1 condition”

38. Tier one provides entitlement to the retirement benefits the member has earned to date, paid without any actuarial reduction for early payment.  This level of benefit is payable if a Scheme member is accepted as permanently incapable of doing their NHS job.
39. Tier two provides entitlement to the retirement benefits the member has earned to date enhanced by two thirds of their prospective membership up to their normal retirement age.  This level of benefit is payable only if a Scheme member is accepted as permanently incapable of both doing their NHS job and regular employment of like duration of their NHS job irrespective of whether such employment is actually available to them.

40. NHS refutes any allegation of maladministration and submits that it has correctly considered Mrs McInnes’ application for IHER benefits taking into account all available relevant evidence and weighing it accordingly.  In making the decision, it has sought and accepted the advice of its medical advisers.  That it has drawn a conclusion that differs from Mrs McInnes’ own opinion is a finding for the NHSBSA to make based on the facts.

Conclusions

41. My role does not extend to making a decision as to whether Mrs McInnes meets the criteria for an IHER pension – that is for the NHSBSA to decide having taken advice from Atos.  My role is to judge whether the NHSBSA have followed well established principles before making their decision to reject Mrs McInnes’ application for an IHER pension.

42. In reaching their decision, the NHSBSA must have properly construed the Scheme’s Regulations, asked the right questions, considered all relevant (and not irrelevant) information and reached a decision which is not perverse, i.e. one which no other decision maker, on the same evidence, would make.  If I consider that the NHSBSA’s approach is flawed I do not substitute my own decision but I direct that the decision be taken again.

43. Mrs McInnes has put forward new arguments to my office as to why from an employment perspective the NHS, and in particular a Primary Care Trust (as her employer), may not be able to employ her.  These aspects are essentially employment issues which are not within my jurisdiction.

44. It appears from the comments by Mr Lane that Mrs McInnes’ condition is incurable.  In order to receive a pension under Regulation E2A of the Scheme’s Regulations Mrs McInnes must at least be (to meet the tier one condition) permanently prevented by ill health from efficiently discharging her duties until her normal retirement age.  So having a condition by itself is not enough.  The condition must render a person no longer being able to do their job.
45. Mrs McInnes’ application for an ill health pension was declined on the grounds that her incapacity could not be considered as permanent and this view has been maintained throughout her two appeals.
46. I can find no evidence that the NHSBSA has interpreted the Regulations incorrectly or that they have omitted to take into account the medical evidence that has been submitted to them.  Having considered the evidence, the weight given to each piece of evidence is a matter for the decision-maker.
47. As well as considering all the medical evidence available, the NHSBSA must also ask itself the right questions.

48. As Mrs McInnes has identified, this case hinges on the permanence aspect of her being incapable of her duties and whether further medical treatment(s) may enable her to return to work at any time before her normal retirement date, which is her 60th birthday.

49. There is clearly a difference in opinion on the prospects or otherwise of the untried treatments and how successful they might be at controlling Mrs McInnes’ pain to enable her to perform her duties whilst still suffering from her condition.  Mrs McInnes appears to be reticent about trying some of the untried treatment options as she worries that any failure of a treatment, or indeed the treatment itself if it worsens her situation, could cause deterioration in her mental health.
50. Dr Baranidharan had suggested some treatments which he considered might help, and so his starting point was that there were treatment options that may be beneficial.  He does not, however, give an indication of how likely such treatments might be.  When Mrs McInnes expressed concerns to him about such treatments he said he was not keen on interventions where people pin all their hopes on such treatment and thought Mrs McInnes would benefit from seeing a psychologist.  At that time, Mrs McInnes was on a waiting list for psychological assessment.
51. I note that Mrs McInnes has given her own self-assessment about the suitability of this treatment and what effect it may have on her mental well-being.  As stated above, the weight that the NHSBSA may give to such evidence would be a matter for them.  But in the absence of any supporting specialist psychiatric medical evidence being available, I see no reason to criticise the NHSBSA’s decision to ask its medical advisers for advice.  Atos has considered whether or not Mrs McInnes should undertake the treatment and also given an opinion, on the balance of probabilities, about the effectiveness of such treatment.  The NHSBSA has accepted the recommendations made by its Occupational Health Service doctors with regard to the likely outcome from such treatment and come to a decision that Mrs McInnes did not meet the permanency requirement for an IHER pension contained in the Regulations of the Scheme.

52. It seems to me that the NHSBSA has asked itself the right questions and I consider they ought to be able to rely on the opinions of their medical advisers.  I am therefore unable to conclude that there has been maladministration during the time that the NHSBSA has dealt with Mrs McInnes’ application and subsequent appeals.
53. That is not to say, though, that if in future psychological evaluation deems it inappropriate for these treatments to be undertaken, or if the treatments are undertaken and they turn out to be unsuccessful, that Mrs McInnes could not apply under a different regulation (i.e. from deferred status) under the Scheme’s Regulations for an IHER pension at that time.  Nor, if she did, would it mean that the previous decisions of the NHS were wrong.  Decisions can only be formed from the evidence available at the time the decision is taken.
54. Consequently, I do not uphold her complaint.

JANE IRVINE 

Deputy Pensions Ombudsman 

7 December 2012 
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