85609/1

85609/1



PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Miss S Ash

	Scheme
	Local Government Pension Scheme

	Respondents
	West Midlands Fire Service 
West Midlands Pension Fund 


Subject

Miss Ash complains against the refusal of her application for ill health early retirement. 
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against West Midlands Fire Service and West Midlands Pension Fund, because they have reached a perverse decision in refusing Miss Ash’s application for ill health.  
DETAILED DETERMINATION
Regulations 

The Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007:

Regulation 20  

(1)If an employing authority determine, in the case of a member who satisfies one of the qualifying conditions in regulation 5-

(a)to terminate his employment on the grounds that his ill-health or infirmity of mind or body renders him permanently incapable of discharging efficiently the duties of his current employment; and 

(b)that he has a reduced likelihood of  being capable of undertaking  any gainful employment before his normal retirement age, 

they shall agree to his retirement pension coming into payment before his normal retirement age in accordance with this regulation in the circumstances set out in paragraph (2), (3) or (4), as the case may be. 

(2)If the authority determine that there is no reasonable prospect of his  being capable of undertaking  any gainful employment before his normal retirement age, his benefits are increased-

(a)as if the date on which he leaves his employment were his normal retirement age; and 

(b)by adding to his total membership at that date the whole of the period between that date and the date on which he would have retired at normal retirement age. 

(3)If the authority determine that, although he  is not capable of undertaking gainful employment  within three years of leaving his employment, it is likely that he will be  capable of undertaking  any gainful employment before his normal retirement age, his benefits are increased-

(a)as if the date on which he leaves his employment were his normal retirement age; and 

(b)by adding to his total membership at that date 25% of the period between that date and the date on which he would have retired at normal retirement age.

 (4)If the authority determine that it is likely that he will be capable of undertaking gainful employment within three years of leaving his employment, or before reaching normal retirement age if earlier, his benefits-

(a)are those that he would have received if the date on which he left his employment were the date on which he would have retired at normal retirement age; and 

(b)unless discontinued under paragraph (8), are payable for so long as he is not in gainful employment. 

(5)Before making a determination under this regulation, an authority must obtain a certificate from an independent registered medical practitioner qualified in occupational health medicine ("IRMP")  as to whether in his opinion the member is suffering from a condition that renders him permanently incapable of discharging efficiently the duties of the relevant employment because of ill-health or infirmity of mind or body and, if so, whether as a result of that condition he has a reduced likelihood of  being capable of undertaking  any gainful employment before reaching his normal retirement age.

 (14)In this regulation-

"gainful employment" means paid employment for not less than 30 hours in each week for a period of not less than 12 months;

"permanently incapable" means that the member will, more likely than not, be incapable until, at the earliest, his 65th birthday; and

"an independent registered medical practitioner ("IRMP") qualified in occupational health medicine" means a practitioner who is registered with the General Medical Council and-

(a)holds a diploma in occupational health medicine (D Occ Med) or an equivalent qualification issued by a competent authority in an EEA state; and for the purposes of this definition, "competent authority" has the meaning given by section 55(1) of the Medical Act 1983; or

(b)is an Associate, a Member or a Fellow of the Faculty of Occupational Medicine or an equivalent institution of an EEA state.

The Local Government Pension Scheme (Administration) Regulations 2008 
44 Interest

(1)An administering authority may require an administering or employing authority from which payment of any amount due under regulations 39 to 42 (employers' contributions or payments) or regulation 86 (changes of fund) is overdue to pay interest on that amount. 

(2)The date on which any amount due under regulations 39 to 41 is overdue is the date one month from the date specified by the administering authority for payment. 

(3)The date on which any amount due under regulation 42 (other than any extra charge payable under regulation 40 or 41 and referred to in regulation 42(1)(c)) is overdue is the day after the date when that payment is due. 

(4)Interest due under paragraph (1) or payable to a person under regulation 45(5) (deduction and recovery of member's contributions), 46(2) (rights to return of contributions) or 51 (interest on late payment of certain benefits) must be calculated at one per cent. above base rate on a day to day basis from the due date to the date of payment and compounded with three-monthly rests. 

(5)Interest on any amount due in respect of regulation 86 shall be calculated in accordance with guidance issued by the Government Actuary.

57 Notification of first instance decisions

(1)Every person whose rights or liabilities are affected by a decision under regulation 55 must be notified of it in writing by the body which made it as soon as is reasonably practicable. 

(2)A notification of a decision that the person is not entitled to a benefit must contain the grounds for the decision. 

(3)A notification of a decision about the amount of a benefit must contain a statement showing how it is calculated. 

(4)Every notification must contain a conspicuous statement giving the address from which further information about the decision may be obtained. 

(5)Every notification must also-

(a)refer to the rights available under regulations 58 and 60; 

(b)specify the time limits within which the rights under those regulations may be exercised; and 

(c)specify the job title and the address of the person to whom applications under regulation 58 may be made. 
Material Facts

1. Miss Ash was employed as Watch Manager in the Control Room of West Midlands Fire Service. 

2. In August  2009 Miss Ash was dismissed after 32 years of employment with West Midlands Fire Service on the grounds of capability. Prior to this Miss Ash had undertaken efforts to return to work on a reduced hours programme but as this was unsuccessful due to long period of sickness, Miss Ash’s employer terminated her contract. 
3. During the reduced hours programme Miss Ash was unable to complete more than four hours a day and the lightest of duties was uncomfortable for her. Her GP’s opinion in April 2009 was that Miss Ash was unable to return to work.
4. Redeployment was considered and deemed unlikely as the duties involved would involve work she was unable to do. Before Miss Ash was dismissed, West Midlands Fire Service referred the matter to Dr Slovak, an occupational health physician (OHP) to consider whether he would support an application for early retirement on grounds of ill health. Dr Slovak considered five issues, nature of condition, any discrepancies between symptoms and physical examination, other treatment options exhausted, dealing associated factors and patient’s compliance of her treatment. He did not recommend early retirement on grounds of ill health. In his report of March 2009, he said: 
“On the balance of probabilities, on the basis of my review of Miss Ash’s medical history and reports over the last few years, the most appropriate view to take is that there is a moderate level of discomfort and some pain associated with physical pathology but that the more major disability is associated with the fibromyalgia. 

Miss Ash has consistently reported severe or very severe discomfort and pain in her neck and back which she reports to be effectively crippling in terms of day to day functions. The imaging changes in her spine are however not severe and do not match up to the pattern of pain reported…These observations would generally support the fibromyalic diagnosis. 

Treatment options have not been exhausted. 
Miss Ash is very obese…Obesity generally very markedly affects, that is worsens mobility, the strain (and thence discomfort and pain)…Unsuccessful attempts at weight reduction have been noted from time to time. This treatment option has not been seriously addressed nor exhaustively pursued. 

The views that she has expressed to Dr Brown …would suggest that her aim has been to secure ill-health retirement rather than demonstrably and wholeheartedly comply with work treatment arrangements. 

For the reasons stated above in relation especially to exhaustion of treatments and compliance…the grounds for recommending ill-health retirement are dubious and such an approach is not recommended. “

5. As a result of this report, West Midlands Fire Service informed Miss Ash that they “do not have the authority to overrule Dr Slovak nor, in my view, do I have grounds to set his report aside and seek another opinion.” West Midlands Fire Service concluded that “I am obliged to accept Dr Slovak’s report and thus early retirement on health grounds is another option which we have to discount.”
6. Dr Slovak’s report included consideration given to a report by Dr Brown. It was agreed by Miss Ash and West Midlands Fire Service that his report would be excluded, however Dr Slovak may have seen the report from Dr Brown, as it may have been sent by her GP. Dr Brown’s report was completed in December 2007  (later revised in March 2008) and it seems to be the first report to diagnose Miss Ash’s illness as fibromyalgia  however the report  from March 2008 says:

“In my opinion further physical therapy will be unproductive in improving symptoms and functional capacity. However, if she were willing to explore psychological factors underlying her pain and suffering... From the physical/musculoskeletal perspective she is capable of fulfilling her job role within the Fire Service and I have expressed this view to Ms Ash.”

7. Miss Ash questioned why Dr Brown’s report was taken into account and West Midlands Fire Service asked Dr Slovak. He replied in July 2009 and said, that it would be wrong for him not to consider all the medical evidence and he confirmed that Dr Brown’s report was one of many he considered before reaching his view. 
8. Miss Ash invoked the Internal Dispute Resolution (IDR) procedure on 8 September 2009, West Midlands Fire Service, investigated the matter under Stage 1. They asked Dr Slovak to consider the matter again without reference to Dr Brown’s report. Dr Slovak concluded on 20 April 2010, that excluding Dr Brown’s report would mean removing reference made to Miss Ash not wanting to return to work, his opinion would remain unchanged as the rest of his report of March 2009 was based on her GP’s records. 
9. The IDR procedure Stage 1 decision was that West Midland Fire Service under the LGPS Regulations could not determine the matter until they received a supporting certificate from an OHP. Dr Slovak’s initial opinion was that he could not recommend Miss Ash being awarded ill health benefits. After removing Dr Brown’s opinion, Dr Slovak still did not recommend release of benefits on grounds of ill health. 
10. Before the matter was escalated to IDR procedure Stage 2, The Pensions Advisory Service (TPAS) involvement led to the matter being reviewed again by Dr Slovak. Part of Miss Ash’s response for consideration under Stage 2, included a report from her Consultant Rheumatologist, in which he said that Miss Ash experienced restricted movements around the lumbar due to pain. It was his opinion that “She [Miss Ash] is very unlikely to be capable of returning to work on a full-time or part-time basis and indeed her employers have already concluded the same by dismissing her on grounds of capability.”
11. Dr Slovak reported back in November 2010, that the Rheumatologist’s report did not contain any new medical evidence that would alter his opinion.  
12. Miss Ash appealed the Stage 1 decision and the administering authority for Wolverhampton City Council, West Midlands Pension Fund, reviewed the matter under Stage 2. Miss Ash’s appeal concentrated on whether her health issues were fully understood by Dr Slovak. West Midlands Pension Fund referred the matter to a new OHP, Dr Archer, a specialist in occupational medicine. He completed a paper review.
13. Dr Archer’s opinion was, that Dr Slovak’s view was not perverse. Dr Archer said that Miss Ash’s obesity was a key issue linked to her back problems. Dr Archer added that: 
“I certainly agree with [TPAS] that Dr Slovak has no role in advising the employer regarding a decision about ill health retirement. His role is to solely give an opinion on whether the employee meets the criteria for permanent incapacity on grounds of health..

Where I do agree with Dr Slovak is his contention that she has not exhausted all reasonable avenues of treatment for obesity….There may be good medical reasons why such treatment options have not been explored, if so they have not been presented to me…I have no doubt that her symptoms and associated disability arising out of a simple mechanical low back pain and cervical spondylosis, whilst no doubt genuine, are being significantly aggravated by her obesity. To put it another way, if she were of normal weight the symptoms would be unlikely to prevent her carrying out her managerial duties..
I do not feel on the basis of this evidence that she currently meets the criteria for permanent incapacity.”
14. Wolverhampton City Council on 3 February 2011 in light of Dr Archer’s report did not uphold Miss Ash’s Stage 2 appeal. 
15. Miss Ash submitted in response to the Stage 2 decision, a report from her GP: 

·  He said that at the time of Dr Brown’s Miss Ash had a BMI of 44, whereas in February 2011, her BMI was 36. Therefore her dieting had resulted in reasonable weight loss. 
· Miss Ash does not meet the NHS requirements for bariatric surgery, so all avenues for treatment have been considered but not all are possible. 
· Fibromyalgia as a condition can affect anyone regardless of weight, so it is not clear how weight loss would improve the underlying condition Miss Ash suffers from. 
16. The GP’s report was referred to Dr Archer by West Midlands Pension Fund in March 2011. In the same month, Dr Archer reported back to West Midlands Pension Fund saying that it was his opinion there was insufficient evidence of permanent incapacity. His view was that that there no evidence to suggest that with 12 years to Miss Ash’s normal retirement date, her condition couldn’t improve. 
17. Dr Archer went into detail regarding Fibromyalgia, referring to the Local Authority Medical Advisors guidelines, in which it said that “Although symptoms may persist, the prognosis in most cases is good and in the longest reported longitudinal study of 14 years, 73% (16/22) of patients said that their symptoms interfered little , if at all, with work.” Dr Archer accepted the GP’s diagnosis, however as he had not seen Miss Ash, he recommended that West Midlands Pension Fund should obtain Miss Ash’s medical records plus reports about treating Fibromyalgia and present them to another doctor. Dr Archer said that as he had presented his opinion twice on the matter, West Midlands Pension Fund should refer the matter to another OHP for their opinion. 
18. Miss Ash’s GP commentary on Dr Archer’s opinion said that the OHP should consider Miss Ash’s individual symptoms rather than syndrome diagnosis and how it affects other patients. 
19. On 19 April 2011, West Midlands Pensions Fund agreed to refer the matter again to another OHP, in order to be fair to Miss Ash. In her response to Dr Archer’s report Miss Ash said that Dr Archer had failed to mention that the report he referred to in justifying his argument that Fibromyalgia interfered little, didn’t mention that three patients, who were involved in the report committed suicide as a result of their symptoms. 

20. West Midlands Pension Fund referred the matter to Dr Poole, a different OHP. Miss Ash visited Dr Poole who assessed her. Miss Ash recollections of the meeting, as soon as it finished was that  Dr Poole explained he was assessing whether she was permanently incapacitated, and thought she was depressed, Miss Ash believed that Dr Poole was more concerned about arthritis than Fibromyalgia and in her experience OHP consider Fibromyalgia a mental condition rather than physical. 
21. Dr Poole presented his preliminary report to Miss Ash in May 2011, in which he stated he was the author of the report ‘Ill-health retirement national rates and updated guidance for occupational physician in Occupational Medicine 2005’. He noted Miss Ash was on opiate painkillers usually not recommended for Fibromyalgia and her BMI had reduced but “together with her reduced mobility it is liable to lead to muscular deconditioning, feelings of fatigue, excess morbidity and reduced life expectancy”. 
22. Miss Ash replied to Dr Poole that the painkillers she was on were in line with the recommended treatment offered to Fibromyalgia patients, as recommended by EULAR evidence based management of Fibromyalgia Syndrome. She dismissed. any suggestion that her depression was a result of her not receiving a pension. 
23. In support of Miss Ash’s comments to Dr Poole, her GP added: 
“that [Miss Ash] has severe and disabling pain. I would put forward that whatever the diagnosis, this statement alone would support [Miss Ash’s] claim. Her pain may be due to degenerative disease or a generalised myofascal pain syndrome or both but it is accepted by all that she is in daily and disabling pain which in my opinion precludes the ability to work.

Once again I feel that successive medical reports seem to be fixated on the diagnosis of fibromyalgia. What I feel is more important is the severity and persistence of her symptoms which are of relevance. “

24. Dr Poole considered the comments made by Miss Ash and her GP and sent his final report to West Midlands Pension Fund on 13 June 2011. Dr Poole stated that Miss Ash was able to look after herself. She is frustrated by the time it is taking to resolve her pension complaint. She is taking strong painkillers which have not lessened the pain suffered. He added further:
“ Ms Ash reports severe and disabling pain for which no biomedical cause has been found. The term fibromyalgia, previously called fibrositis in the UK and psychogenic rheumatism in the USA, has been attached to her. The safety of this diagnosis could be questioned on the grounds of an absence of persistent hyperalgesic areas, satisfactory sleep and the need for strong opiate (morphine-like) analgesia which is not a recommended as a treatment for Fibromyalgia in the Oxford Textbook of Medicine or in a review article on fibromyalgia by Doherty and Jones in the BMJ 1995, and it is not an evidence –based treatment for this condition. 
I did not examine Ms Ash in August 2009, but on the basis of what I have read about her, what she has told me about her health and my examination of her, I am sorry to say that I unable to confirm that’s she was then or is now, in my opinion , permanently (until age 65) incapable of discharging efficiently the duties of her employment as a control watch manager because of ill health or infirmity of mind or body. I am unable therefore to support this appeal. 
I appreciate that this opinion is at variance with the opinions of her GP, and rheumatologist but not with those of Dr Slovak and Dr Archer. The reason for this discrepancy of opinion is because fibromyalgia has no biomedical cause and is considered by many medical authorities to be a functional somatic syndrome strongly related to feelings of stress in the patient…Furthermore  neither …offers an explanation as to why Ms Ash’s pain persists despite high doses of opiate medication.”

25. Wolverhampton City Council confirmed to Miss Ash that as a result of Dr Poole’s comments they had no reason to alter the Stage 2 decision. 
26. Miss Ash says all three OHP (Dr Slovak, Dr Archer and Dr Poole) had reached their decisions based on out-dated medical guidance in relation to fibromyalgia. Miss Ash wants the OHP to judge on how she is affected by her condition rather than judged on based upon out dated medical guidelines. She wants West Midlands Pension Fund to update their medical guidance to include research by World Health Organisation and European League Against Rheumatism (EULAR). Based upon findings of these organisations, as well as other reports Miss Ash wants to be assessed on how her condition affects her. Miss Ash says: 
“The guidelines on fibromyalgia have been created using documents from various authors published between 1969 and 2004. It is these guidelines that the IRMPs have been working to which are clearly out of date.”

27. Miss Ash further submitted that Dr Poole’s own guidance he authored has been questioned by another OHP, in a letter to Oxford Journal ‘Occupational Medicine’, in which the writer of the letter said: 

“Following discussions among colleagues, we have recently reread the advice on ill-health retirement published in August 2005 [Dr Poole’s report]. Much of the advice is helpful, although the authors may have strayed outside their area of competence by including a dissertation on employment law which may well lead physicians astray. It is, however, regrettable that the authors did not fully inform themselves before laying down their opinions on the interpretation of the Local Government Pension Scheme Regulations. 
Specifically, they make the statement; ‘The Regulations are ambiguous in this situation, but it is our belief that if a comparable job is likely to be available before that if a comparable job is likely to be available before the employee’s normal retirement age, then the occupational physician should not support early retirement due to ill-heath. 

If any of the authors has refused to issue a certificate of permanent incapacity solely on the basis that he believes a comparable job is likely to be available before the employee’s normal retirement age, then he has failed to comply with the requirements of the pension scheme.”

28. West Midlands Pension Fund’s submissions are: 
· Dr Archer and Dr Poole are experienced OHP and experienced making decisions in relation to Regulation 20 and in accordance with the guidelines issued by the Department for Communities and Local Government and Faculty of Occupational Medicine. 
· Miss Ash’s case has been reviewed by three OHP and they all conclude that Miss Ash does not meet the criteria for ill health early retirement. 
29. West Midlands Fire Service’s view is that Dr Slovak’s opinion was that Miss Ash had not exhausted all alternative treatments. 
30. West Midlands Pension Fund say that any interest on any potential award will be paid at 1% above base rate as per Regulation 44(4) of the Administration regulations. 

31. Miss Ash adds that she supplied medical evidence from her GP, Consultant and her own research yet the OHP seems to have dismissed and no one appears to be able to challenge the decision they reach.  
32. Miss Ash wants the OHP guidelines in relation to Fibromyalgia to be revised according to recent research which has been carried out. 
33. Miss Ash adds that the OHP have not considered the facts of her case and her health conditions correctly, but relied on West Midlands Pension Fund guidance in relation to Fibromyalgia. The Guidance Manual for Approved Doctors states:
“Fibromyalgia

This common condition was previously known as fibrositis or muscular rheumatism and in the USA as psychogenic rheumatism.33 Various forms were recognised which included lumbago, stiff neck and generalised rheumatism. Treatment was in the form of rest initially, with aspirin, massage with or without a rubifacient containing methyl salicylate, heat and if prolonged, regular exercises and encouragement to return to work. More recently, the term fibromyalgia has been used to describe a triad of pain, usually in an axial distribution, nodules or tender trigger spots and sleep disturbance. The term ‘chronic widespread pain’ is preferred by some doctors because of the difficulty in identifying nodules, and an association between the number of tender spots and the degree of distress of the patient.Some authors doubt whether fibromyalgia is a distinct disease. 

Treatment involves identifying relevant psychosocial factors, addressing unhelpful beliefs or avoidance behaviour, graded exercise, hydrotherapy and antidepressants.The occupational physician should reinforce these treatments, address any perpetuating workplace factors and encourage the patient to return to normal functioning by way of temporary part-time work or reasonable workplace adjustments. Although symptoms may persist, the prognosis in most cases is good and in the longest reported longitudinal study of 14 years, 73% (16/22) of patients said that their symptoms interfered little, if at all, with work. For all of these reasons, the occupational physician should not normally support early retirement due to fibromyalgia.
Conclusions

34. My role is to consider whether the correct processes were completed and right questions were asked with all relevant factors considered before a decision was reached by West Midlands Fire Service. If the correct processes have not been followed and questions not asked where necessary then the decision reached would be perverse and thus needs to be remitted back. 
35. I will set out individually the failings I have identified in the processes and decision making which leads me to conclude that Miss Ash has been subject to perverse decisions. 

Dr Slovak’s first report

36. Dr Slovak said that Miss Ash may not have exhausted alternative treatment options, although he does not go on and give his medical opinion as to which treatments he had in mind and their prognosis for success.  
37. Dr Slovak emphasises much about Miss Ash’s weight yet does not offer his medical opinion on whether he considers her medical condition means she is permanently incapacitated. 

38. I do not consider West Midlands Fire Service should have simply accepted Dr Slovak’s report without satisfying themselves whether it complied with Regulation 20. I would have thought it reasonable for West Midlands Fire Service to question it further rather than incorrectly inform Miss Ash that they do not have authority to question it. On the contrary, it is the Employing Authority who must determine whether a member qualifies for ill health after receiving an opinion and certificate from the OHP.  
39. Dr Slovak exceeded his remit by reaching a decision for West Midland Fire Service, something he is not permitted to do under the Regulations. By accepting the opinion, without questioning it further, West Midlands Fire Service have indirectly allowed Dr Slovak to reach a decision on their behalf, which to my mind is a perverse decision and contrary to the intended interpretation of the Regulations.  

40. Further, a paragraph on the dismissal letter does not warrant a decision as defined under Regulation 57(2) especially as it reaffirms an ill informed belief that West Midlands Fire Service has no authority to question Dr Slovak’s report. 

IDR Stage 1
41. West Midlands Fire Service recognised that Dr Slovak considered the report by Dr Brown. Dr Brown was not considering Miss Ash’s application for ill heath but whether she was fit to return to work. In any event, asking Dr Slovak to dismiss the report by Dr Brown, did not alter the outcome. 

42. West Midlands Fire Service, during the IDR Stage 1, again did not question Dr Slovak’s opinion about what other treatments had not been explored. Further in light of the possible treatments whether Miss Ash would be permanently incapacitated or not. 
Wolverhampton City Council’s decision at IDR Stage 2

43. West Midlands Pension Fund referred the matter to Dr Archer. By this time, Dr Archer had copies from Miss Ash’s GP saying that alternative treatments had been explored but they cannot be considered. Dr Archer did not re-consider his initial stance that alternative treatment had not been considered. He was unable to reach an opinion once his concerns had been answered. I do find this odd that he was unable to reach an opinion after having the concerns answered. I would have expected Wolverhampton City Council to have asked for an opinion. 
44. In any event, Dr Archer’s comments about Miss Ash’s fibromyalgia were far too general and not specific to Miss Ash’s particular condition.  He did not expressly state how the condition was affecting her. 
45. I would go as far as to say that Dr Archer maintained the position, about Fibromyalgia as prescribed in the West Midlands Pension Fund manual, which shows to me that he did not consider Miss Ash’s conditions in detail nor give his own independent medical opinion. 

46. I am surprised that West Midlands Pension Fund did not ask Dr Archer for his opinion once they had received confirmation that further treatment was not a viable option. This may be because the Guidance states clearly that ‘the occupational physician should not normally support early retirement due to fibromyalgia’. It would appear that Dr Archer did not want to reach an opinion which may have been contrary to this. I say this because after Miss Ash’s GP provided reasons why treatments were not possible, Dr Archer was unable to reach an opinion. What was stopping Dr Archer from reaching an opinion? I would say possibly the guidance he was relying on. 
47. Dr Poole in his report gives his opinion that Miss Ash is not permanently incapacitated however reading his report he appears to be adamant that Miss Ash’s condition defies the definition of fibromyalgia. He does not state what in his opinion is causing the symptoms, something as a Doctor he could have said. 

48. He goes on to quote medical opinion, which Miss Ash insists has been replaced with current research. However, I would say that Miss Ash’s mentions current research yet those reports have yet to be finalised and it may well be the case that the research Dr Poole and Dr Archer relied on, was the only available completed research. In any event, regardless what research says, the OHP in my mind has to be satisfied that Miss Ash based on her condition is incapacitated permanently or not. 
49. Dr Poole dismisses the reports from Miss Ash’s GP and other treating physicians because he believes that OHP’s consider Fibromyalgia as a condition related to stress. However there is no evidence that Miss Ash suffered from stress, so the conclusions are not founded on medical facts presented by Miss Ash’s physicians. 
50. It would not be unfair to say that Dr Poole was guided by his own belief that fibromyalgia should not warrant release of ill health benefits rather than actually considering whether Miss Ash’s symptoms meant she was permanently incapacitated.   

51. I understand Miss Ash wants me to direct West Midlands Pension Fund to change the OHP guidelines in relation to Fibromyalgia. I am not in a position to do so, as that is a matter outside pensions, as it refers to medical research which I am not in a position to comment on. Certainly, the guidelines should not say anything which contradicts the Regulations and from my understanding it does not. However, the guidelines are only those and I would expect the OHP to reach an opinion based upon his own medical opinion and not what guidelines say. 

52. I therefore direct below that West Midlands Fire Service should consider Miss Ash’s application wholly afresh.  
53. I disagree with West Midlands Pension Fund when they say that any award should be limited to 1% above base rate. Regulation 44 relates to interest to payments in relation to recovery of contributions, return of contributions and late payments of certain benefits. The certain benefits do not include late payments for ill health early retirement. Therefore the interest directed in my Determination is appropriate. 
Directions   

54. I direct within 21 days of this determination West Midlands Fire Service shall request a certificate from a different OHP as to whether Miss Ash fulfilled the relevant criteria for permanent incapacity as at May 2009, (that is from active service). 

55. Within 28 days of receiving such a certificate, West Midlands Fire Service shall consider wholly a fresh their decision and notify Miss Ash in line with Regulation 57 of their decision. 
56. Should West Midlands Fire Service make an award to Miss Ash, simple interest at the rate for the time being declared by reference banks from the due date to the date of payment shall be added to the instalments of pension and any lump sum payable. 

JANE IRVINE 

Deputy Pensions Ombudsman 

31 October 2012 
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