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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Dr A Johnson

	Scheme
	Sun Life Financial of Canada Personal Pension Plan

	Respondents
	Sun Life Financial of Canada


Subject

Dr A Johnson complains that from 2001 to 2010 Sun Life Financial of Canada (SLoC) misrepresented the guaranteed value of his plan in his annual statement of investments, and that it has reduced the value of his plan to address this error.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Sun Life Financial of Canada because for ten years it provided Dr Johnson with an annual statement of investments which incorrectly stated the guaranteed value of his plan. Dr Johnson placed reasonable reliance on the information contained in these annual statements in his retirement planning, and acted to his detriment as a result.  
DETAILED DETERMINATION

Material Facts

1. Dr Johnson took out an executive personal pension plan with Confederation Life of Canada in April 1992.  Confederation Life has since been taken over by Sun Life Financial of Canada (SLoC).  
2. This complaint concerns Dr Johnson’s policy with SLoC ending 707Q which is a “Guaranteed Return Fund”. According to the product particulars this means that “The Fund gives you maximum security. It will invest to secure a high income return but will not be subject to the fluctuations associated with the other Funds. It guarantees that new contributions invested will achieve a growth rate by normal retirement of at least 5% a year”. 
3. Dr Johnson currently has four personal pension plans with SLoC, all of which are “Guaranteed Return Funds”, and a SIPP with the SIPP Centre. The plan ending 707Q is closed, and no further contributions have been received into it after the 2001 statement. 
4. SLoC identified in October 2000 that the fund value for plan 707Q was too high.  This was because erroneously it had applied the annual rate of interest on a monthly basis.  In October 2000 SLoC removed the excess units that had been applied between 1992 and 2000. 
5. Dr Johnson says that he was not told about this issue at the time, and SLoC cannot say from its records whether he was contacted.  But how SLoC dealt with this issue in 2000 is not the subject of this complaint.
6. Dr Johnson received an annual statement of investments from SLoC in April each year – from 1993 to 2010 inclusive.  From 1993 to 1998 the statements show the “Managed” fund growing to its peak level in 1998 of 711.20 units.  The1999 statement shows the “Managed” fund consisted of 0 units, but for the first time there is mention of a “Guaranteed Return”. This is expressed in monetary terms as being £11,128.15, not as a unit holding. In April 2000 the “Managed” Fund element was 226.35 units with a “Guaranteed Return” of £77,749.90. In 2001 the statement shows a “Managed” fund of 156.48 units, with a Guaranteed Return of £24,530.65.  The 2002 statement shows a “Managed” fund of 156.48 units and a Guaranteed Return of £28,129.17.
7. SLoC changed its computer systems in November 2002 to a unitised basis.  As it turns out the underlying problem identified in October 2000 was not totally resolved and interest continued to be applied on a monthly rather than annual basis between 2000 and November 2002. This went unnoticed at the time, but the change in systems rectified the underlying problem from November 2002.

8. The format of the annual statement changed in 2003 and statements from then, up to the 2010 statement, show an “Individual Managed Pension” of 156.480 units, with a “Guaranteed Return” of 30,477.930 units.  The statements said that “the value of the units may fall as well as rise and is not guaranteed, except for those investments in a guaranteed fund”. 
9. Dr Johnson took regular financial advice between 2002 and 2010, and it is evident from correspondence between Dr Johnson and his Financial Adviser, that the advice given was predicated on the information contained in the annual statement about the guaranteed value of the plan ending 707Q.

10. In January 2011 Dr Johnson received a letter from SLoC advising him that it had identified a further error which now needed to be corrected.  It said that because interest was incorrectly applied between 2000 and November 2002  17,057.68 units too many were purchased in November 2002 when the system change was made, and it had now recalculated his unit holding having removed those units.  The impact of this was that his total plan value was to reduce from £47,419.97 to £23,459.01 a difference of nearly £24,000, or more than half.

11. Dr Johnson is now sixty three years of age.  Correspondence between him and his Financial Adviser since 2002 shows that he is intending to retire some time after his 65th birthday and had been ordering his personal and business affairs to achieve this.
Dr Johnson’s position

12. Dr Johnson says that he did not query his annual statement of investments.  He says he took the original error in the 2000 statement to be self-evident and on receipt of the revised statement in 2001 assumed this had been corrected. He says he met with his Financial Adviser in 2002 and his existing pension arrangements were reviewed by them after that meeting, and regularly after that.  

13. Dr Johnson says that since 2001 he has relied on the information set out in his annual statement of investment about the guaranteed value of his plan ending 707Q.  And in reliance on that, he has made some life choices that he would not have otherwise made had he known what the correct position was.  He further says at 63 years of age, and having made the choices he has, he doesn’t now have the opportunity to make good the shortfall in the way he would have done had the correct information been provided from the outset.
14. He says over the years he would have made additional contributions to his other pension plans and not allowed his business activity to diminish in the way he has since 2008. He says he allowed this to happen in preparation for his relocation, marriage and retirement some time after his 65th birthday, knowing his pension planning was on track.
15. Dr Johnson has provided copies of his accounts for his business which show that in 2008 his company was making a gross profit of over £20,000 and he was drawing a director’s salary of around £5,000 and making pension contributions of around £5,000.  By 2011 the company was making a gross profit of around £8,000, Dr Johnson was not drawing any salary and pension contributions of £7,200 were paid.
16. The correspondence between Dr Johnson and his Financial Adviser also shows that in addition to income from his business Dr Johnson’s assets included £300,000 in cash on deposit, and an ISA worth £32,000 and that his investment income met his outgoings with some surplus.
17. Mr Day, now with LIFT Financial, says that he has been Dr Johnson’s financial adviser since 2002 and that Dr Johnson has been meticulous in his pensions planning, and has reviewed his pension arrangements every year since 2002.  He says that Dr Johnson aimed to produce a total pensions fund at retirement in the region of £300,000 and in aiming for this, the guaranteed value of his plan ending 707Q was taken into account.
18. Mr Day says that the value of Dr Johnson’s fund would have been  £278, 242.64 if SLoC had not reduced his guaranteed return unit holding in January 2011.  He considers that he would have been on track to reach his £300,000 target on retirement had that not occurred.

19. Mr Day concludes that had the correct information been provided by SLoC from the outset, in his opinion having been Dr Johnson’s adviser for the last ten years, he would have made higher contributions over the years to his other pension arrangements.  And therefore he has missed out on lost investment performance in those other funds, lost tax relief on contributions he would have made, and loss of incentive to continue with the expansion of his business instead of winding it down.  He concludes that Dr Johnson made choices in the work/lifestyle balance believing his pension planning was on track.
20. Mr Day also submits on Dr Johnson’s behalf that the shortfall in Dr Johnson’s fund as a result of the incorrect information being provided is in the most valuable part of his fund because of the guaranteed return.
21. Dr Johnson says that SLoC should be required to restore his guaranteed return unit holding in plan ending 707Q to the level it was at prior to the adjustment in January 2011. 

Sun Life Financial of Canada’s position

22. SLoC accepts that it did not fix the underlying problem when it removed the excess units from Dr Johnson’s plan in October 2000. And that because of this the wrong rate of interest continued to be used until November 2002, when the issue itself was rectified by an automated systems change. It says that at the time it did not remove the excess units applied to the plan between 2000 and November 2002, arising from this continuing error, because it was an automated process and therefore the continuing error was not identified.
23. SLoC has recently indicated that the adjustment to Dr Johnson’s “Managed” fund unit holding from the 2000 to the 2001 statement of investments was because Dr Johnson’s former employer had continued to pay contributions to the plan after he left employment, and these were subsequently refunded to the employer and the unit holding was adjusted to reflect this.  SLoC says that Dr Johnson was aware of this. 
19. SLoC says that it was unaware that the wrong interest had continued to be applied to his plan between 2000 and 2002 until Dr Johnson’s financial advisers contacted it to query the premium history compared to the plan value.  SLoC’s file note following this call refers the matter to its technical team to consider because “the premium history seems quite complex with reversals/premium changes” and goes on to say that due to the “complexity” the IFA has been told that it is likely to take longer to produce an explanation of the growth rate of the plan/provide an accurate breakdown of premiums.

20. SLoC represents that Dr Johnson should have known that the “Guaranteed Return” figure given after the 2000 adjustment was incorrect because from its records it can see that the transfer value of the plan at the end of April 1999 was £18,713.63 but in April 2003 this had increased to £32,760.79.  It says a transfer value almost doubling during that period would seem excessive, especially as no premiums had been paid during that period.

21. SLoC wrote to Dr Johnson in January 2011 acknowledging its past errors, apologising, and to advise him that it had removed 17,057.68 units from his plan and that his fund now consisted of “Managed” 156.48 units and “Guaranteed Return” 13,420.25 units.  By way of settlement it enclosed a cheque for £500 for the distress and inconvenience caused.  Dr Johnson did not accept the offer of settlement.
Conclusions

24. It is clear that the wrong rate of interest was applied to Dr Johnson’s plan between 2000 and November 2002 (and earlier although not the subject of this complaint).  And because of this for ten years Dr Johnson received an annual statement of investments that misrepresented the amount of his guaranteed return. This is a clear case of maladministration. 
25. The original error has been compounded by the fact that SLoC cannot show that it alerted Dr Johnson to this particular problem in October 2000 when it first noticed it, and the fact that it allowed the wrong rate of interest to be applied for around another two years after the error was first identified.

26. At law however, the general position is that a person should not benefit from another person’s mistake.  To assess whether Dr Johnson has sustained any injustice by this maladministration (which I must) I must take into account the fact that when SLoC reduced the value of the plan in 2011, it was simply reducing it to the correct value based on the contributions received, the investment return and the guarantee.
27. But in misrepresentation cases I need to go further than that. According to Steria Ltd v Hutchison [2007]ICR 445 and Catchpole v Alitalia Trustees [2010] 1 All ER 174 there are three elements I need to consider to decide whether SLoC should be estopped from repudiating the representations it made in the annual benefit statements.  In the context of Dr Johnson’s case these are
· was there a clear representation made by SLoC upon which it was reasonably foreseeable that Dr Johnson would act;

· did by his actions Dr Johnson place reasonable reliance upon the representation made; and

· can he show that he will suffer detriment if SLoC is not held to its representation.
28. It seems to me that from 2001 the annual benefit statements were clear and unequivocal statements of Dr Johnson’s unit holdings and provided him with a guarantee as to the value of his plan.  I consider it was reasonably foreseeable that Dr Johnson would go about ordering his financial affairs based on the information contained in these statements, particularly in view of the guarantee.
29. In my view it was reasonable for Dr Johnson to rely on the misrepresentation made in his annual statement of investments from 2001 onwards.  Whilst no doubt it would have been better if he had checked why the “Managed” fund holding had altered between 1998 and 2001, there was some explanation for this available at the time – that employer contributions had been refunded.  And I accept Dr Johnson’s account that the 2000 statement was so evidently wrong, that it could not be relied upon, and he felt the 2001 statement had corrected the situation.   Indeed all statements after 2001 refer to a “Managed” fund of 156.48 units – which both SLoC and Dr Johnson continue to accept as being correct.  And the Guaranteed Return unit holding did not change between 2001 and 2010 either.
30. I have asked myself whether Dr Johnson should have known that the guaranteed return in his 2001 statement and subsequent statements was so obviously wrong that it was not reasonable for him to place any reliance on it.  His 1999 statement said his guaranteed return was a little more than £11,000, but this had more than doubled in his 2003 statement, and during this time around £3,500 worth of contributions had been paid into the plan.  But to reach that conclusion I would need to conclude that the 1999 statement was accurate and some reliance could be placed on that. I know that is not the case as it shows his Managed Fund to consist of 0 units.  I do not feel able to reasonably conclude therefore that Dr Johnson should have known that his 2001 and subsequent statements were wrong.  I also do not feel it would be fair or reasonable to say that it was up to him to check whether they were correct based on what he knew and had been told at the time.   
31. In reaching this conclusion I also take into consideration that it was not so evident to Dr Johnson’s Financial Adviser at the time that the statements were wrong. And SLoC has recently said that providing the growth rate and an accurate breakdown of premiums to ascertain the plan value was going to be “complex”.
32. In deciding whether Dr Johnson has suffered detriment I have had regard to the case of Gillett v Holt [2001} Ch 210 where it was said in the Court of Appeal that: 

“The overwhelming weight of authority shows that detriment is required. But the authorities also show that it is not a narrow or technical concept. The detriment need not consist of the expenditure of money or other quantifiable financial detriment, so long as it is something substantial, The requirement must be approached as part of a broad enquiry as to whether repudiation of an assurances is or is not unconscionable in all the circumstances.” 

33. I consider Dr Johnson has acted to his detriment having placed reliance on the misrepresentations made by SLoC.  I place some weight on the fact that Dr Johnson engaged advisers each year to assist him to plan for his retirement- and set a particular overall target to reach, although I note the level of this target is not referred to in the correspondence with his Financial Adviser. I also observe that he has been advised by the same Financial Adviser for ten years, and that this adviser, corroborates his account of the actions he would have taken had he been appraised of the correct position, and the written advice goes someway to support this.  
34. At 63 years of age, and having ordered his financial affairs in the way he has based on what SLoC had told him his guaranteed return would be, the detriment Dr Johnson has suffered is in my view substantial and it would be unconscionable to allow the representations made by SLoC over those ten years to be disregarded.

Directions
35. I direct within 28 days of this determination that: 

· SLoC restore the guaranteed return unit holding in Dr Johnson’s plan ending 707Q as if the reduction in his unit holding made in 2011 had not been made; and  

· SLoC to pay Dr Johnson the sum of £500 to compensate him for the distress and inconvenience he has been caused as a result of receiving incorrect annual statements of investments for ten years, and then being informed that his guaranteed return was worth considerably less than stated in these statements because of administrative errors made by SLoC.

JANE IRVINE 

Deputy Pensions Ombudsman 

23 July 2012
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