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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr N Stradwick

	Scheme
	BT Pension Scheme

	Respondents
	BT Pension Scheme Trustees Ltd


Subject

Mr Stradwick complains that he was led to believe, from literature he was given, that his pension benefits would be increased in terms linked to the Index of Retail Prices (RPI).  Relying on this, he took decisions to accept voluntary redundancy and contribute part of his lump sum to the Scheme.

The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld because the Scheme literature did not make commitments in the terms alleged – and even if it had Mr Stradwick has not acted to his detriment based on his understanding

DETAILED DETERMINATION

Material Facts
1. Mr Stradwick worked for the British Telecommunications plc group (BT) and its predecessor organisations for 37 years, and was a member of the BT Pension Scheme’s Section B (the Scheme).  He took voluntary redundancy from BT in June 2005 under its early leaver scheme.
2. He received a substantial payment on redundancy of which some 52% was put into the Scheme, leaving him with a lump sum of the residue.  He was told this would increase his Scheme pension and lump sum by a little over 22%, and was told what these amounted to at the time, in 2005.  These benefits were payable at his 60th birthday in September 2011, and were subject to revaluation in the interim.
3. Each year Mr Stradwick requested and was provided with an annual update detailing the benefits that he would receive on his 60th birthday. They said:
“BTPS benefits continue to attract pensions increase on an annual basis equal to the movement in the Retail Prices Index as at September until the date they become payable and your pension will continue to attract annual increases throughout its payment. We cannot forecast what these increases are likely to be.”

4. In November 2010, BT Pension Scheme Trustees Limited (the Trustee) announced to deferred pensioners of the Scheme that from April 2011 increases in deferred pension and lump sum before retirement would be linked to the Index of Consumer Prices (CPI) instead of the RPI, as would increases to pensions in payment.  This was attributed to the change in Government policy regarding the index to be used for Pension Increase Orders applying to public sector scheme increases, to which Scheme increases were linked.
5. When Mr Stradwick reached age 60, he received his pension and lump sum, in amounts which included revaluations based on the RPI in the years from 2006 to 2009, with none in 2010 (when the indices were negative), and on the CPI in 2011.
Scheme rules and booklets

6. The consolidated set of Scheme rules dated 1 June 2004, which were in force at the time Mr Stradwick became a deferred member, state at rule 10.2:

“Any pension in payment will be increased from time to time in accordance with:

· The Pension (Increase) Act 1971, and

· Sections 59 and 59A of the Social Security Pensions Act 1975

as if the pension was payable under the Principal Civil Service Pension Scheme 1974 (and any amendment or replacement of that scheme) …”

7. Rule 6.1 of Section B (of which Mr Stradwick is a member) states that preserved pensions will be:

“… increased before payment from time to time in accordance with:

· The Pension (Increase) Act 1971, and

· Sections 59 and 59A of the Social Security Pensions Act 1975

as if the pension was payable under the Principal Civil Service Pension Scheme 1974 (and any amendment or replacement of that scheme) …”
8. The explanatory booklet for members who joined before April 1986, which states that it describes benefits as at 1 January 1993, has been submitted in evidence by Mr Stradwick.  This says in its introduction:

“This booklet has been prepared to provide all Section A & B members of the BT Pension Scheme with a summary of the main benefits available from the Scheme and some details about the way the Scheme works.  The booklet is not intended to be comprehensive and any explanation in it is subject to the Trust Deed and Rules which govern the Scheme …”

9. The section of the booklet relating to pension increases includes the statement:

“Pensions in payment in excess of the Guaranteed Minimum Pension (GMP) are at present increased by the Scheme at a rate equal to the increase over the 12 months to September the previous year in the cost of living – as measured by the General Index of Retail Prices (RPI).”

10. A later booklet, describing benefits applicable from 1 April 1999, was the one current (the Trustee states) at the time Mr Stradwick ceased active membership in 2005.  This makes an identical statement in its introduction about the purpose of the booklet (other than referring to section B alone), and an identical statement about pension increases (other than changing the word order to “a rate equal to the increase in the cost of living over the 12 months to September the previous year”).

11. The 1999 booklet also says, in relation to deferred benefits payable at normal retirement age after leaving the Scheme:

“These benefits will be retained in the Scheme and increased in line with he Scheme’s pension increase arrangements.”

12. Mr Stradwick says he did not have a copy of the 1999 booklet.

Summary of Mr Stradwick’s position  
13. Mr Stradwick says that he had been led to believe that his pension benefits would be increased for life (that is, both in deferment and in payment) in terms linked to the RPI.  He believed, from literature he was given, that this was a specific benefit offered by the Scheme.  It now transpires that this is incorrect, and he has thus been misled about the Scheme’s terms.

14. It would have been very possible for Scheme booklets to state correctly that increases were linked to Pension Increase Orders, rather than incorrectly that the RPI would apply.  Although the booklets were a summary of the main benefits provided, such a summary should not make statements which were essentially untrue.
15. His calculations on deciding whether to take redundancy were based on RPI increases as mentioned in the Scheme literature provided to him.  He maintains that the Scheme literature provided to him, in particular the annual updates, contained clear statements that future increases would be based on RPI and contained no caveats. He also made additional contributions to the Scheme, from his early leaver payment, believing these would be increased with respect to the RPI.  Had he been told in 2005 that increases would be linked to Pension Increase Orders and not the RPI, and that the basis of these Orders can change at any time and result in reduced revaluations, that would have introduced sufficient uncertainty to make it unlikely that he would have volunteered for BT’s early leaver scheme.

16. The November 2010 announcement states that on average, since 1996, the change in the cost of living measured by the CPI has been around 0.9% a year lower than RPI.  As the CPI is expected to increase over the long term at a lower rate than the RPI, he says he is likely to suffer financially.

17. He understands that the change from the RPI to the CPI was introduced by the Government for policy reasons, and that the Scheme rules provide for increases which follow Pension Increase Orders.  Nonetheless, he believes that in his particular case he has suffered injustice by the Trustee’s maladministration, in misinforming him about the terms of the Scheme.
18. He should therefore be paid a pension calculated to include RPI increases throughout its deferment, and it should continue to increase on that basis while in payment.

Summary of the Trustee’s position  
19. The Trustee says that its actions have not constituted maladministration.  It has made no materially false representation upon which it was reasonable for Mr Stradwick to rely, he has not relied on any statement made by the Trustee, and there is no evidence that he has suffered any detriment.
20. It argues that the Scheme booklets, including the one cited by Mr Stradwick in his own support, state correctly the arrangements for pension increases as they were at the time of publication, without committing that the RPI would be used in the future  They also make clear that their text is subject to the rules governing the Scheme.

21. They say it is not clear that Mr Stradwick would have acted any differently had he understood that the RPI could cease to be the index used to calculate pension increases.  He took a major decision in 2005, receiving a very considerable sum.  This must have involved a range of factors, and the mere possibility that the index might change in the future could not have been so material a factor that he would not have taken voluntary retirement at all.

22. Even then, it is not clear that he has suffered any detriment.  The possibility that the pension might be higher if the RPI was used does not arise from the steps Mr Stradwick says he took in reliance on any representation made by the Trustee.

23. The Scheme rules provide for increases linked to the Pension Increase Orders, and they have been followed.  No change to the Scheme has been made.
Conclusions

24. In the recent case of R. (Staff Side of the Police Negotiating Board) v. Secretary of State for Work and Pensions; Piper v. Secretary of State for Work and Pensions (the Police Case), the High Court found that the Government’s decision to alter the basis on which official pensions were increased (which itself relied on increases under Pension Increase Orders) was lawful, and that the Government had not exceeded its statutory powers.  The Court of Appeal upheld the decision.

25. Since the Scheme rules provide that increases are to be made in line with the Pension Increase Orders, Mr Stradwick’s benefits have been correctly calculated. 
26. Although the Scheme is not an official one, as those at issue in the Police Case were, its terms are designed to replicate those of its public sector predecessors.  So the Police Case has a bearing on the current complaint, and I can derive some assistance on this point from it.  One of the arguments advanced by the claimants there was that a legitimate expectation had been raised, partly through guidance documents, to the effect that the RPI would continue to be adopted for uprating pensions.  The Secretary of State (they said) had failed to recognise that alleged promises to use the RPI had a moral force which should be overridden only by very strong countervailing considerations, which here did not apply.

27. Various matters were said to render it unfair or an abuse of power to go back on the general understanding that the RPI would be used.  One of these was statements in explanatory literature that benefits would be uprated by reference to the RPI.  In fact, for a number of reasons, this argument failed.  The court found that there was no promise or assurance which was clear, unambiguous or devoid of relevant qualification that the RPI would be used in perpetuity.

28. Mr Stradwick’s complaint, however, extends beyond the issue of a “legitimate expectation” that the RPI will be used for pension increases.  If he has been induced to act in a particular way by an inaccurate description of a scheme’s benefits, then that itself could constitute maladministration, possibly causing injustice.

29. So I have considered whether the description of benefits in the Scheme’s documents can be characterised as so inaccurate that Mr Stradwick might reasonably be induced to act in a different way from that in which he did.

30. In my judgment, none of the Scheme literature provided to Mr Stradwick makes a commitment in specific terms that all benefits must be increased in line with the RPI, and always will be.  The statements contained in the annual updates provided to Mr Stradwick make no reference to RPI being used as the future measure of his pension increases.  They do say that revaluation up to the date the benefits become payable is in line with RPI.  No particular rate or index is mentioned in relation to increases in payment.  

31. The statements contained in the other relevant Scheme literature to the effect that “pensions in payment…are at present increased by the Scheme at a rate equal to the increase…in the cost of living – as measured by the…RPI refer to what was happening at the time each particular leaflet was issued.

32. It was reasonable to state the practice at the time, particularly bearing in mind that the CPI was not in common use until later.  The words “at present” clearly indicate at least the possibility of something different in future.
33. So I find that it was not maladministration for the Trustee to issue documents which referred to the RPI as the index used for uprating either a deferred pension or a pension in payment. 
34. But even if, as Mr Stradwick argues, he reasonably believed, based on what he was told, that his future increases would be in line with RPI, that would not entitle him to those increases.  I would have to consider whether he acted to his detriment based on his belief.  In practice I think it highly unlikely that Mr Stradwick would have done anything differently if the Scheme literature had clearly said (as it might) that while present revaluation and increases were linked to RPI, there was no guarantee that RPI, as opposed to some other measure of inflation proofing, would be used in the future.
35. In particular, I do not accept that Mr Stradwick’s decision as to whether to volunteer for BT’s early leaver scheme would have been different if he had known that revaluation would not always be linked to RPI.  He received a significant redundancy payment which was likely to be far more influential to his decision than a possible variation in the measure of inflation used for revaluation.  

36. So, I do not find that the information that Mr Stradwick received was substantially misleading or that Mr Stradwick relied to his detriment on an understanding that the link to RPI was fixed. 
37. I add, in passing, that although Mr Stradwick’s future increases will probably be lower than without the change, it should not be thought that RPI is an objectively accurate measure of the consumer’s experience of price inflation and CPI is not.  The view of some is that CPI is a more accurate reflection.  Without taking sides in a debate about whether that is true, I do think it is important to bear in mind that neither is any more than an indicator of general price changes.
38. For the reasons above, I do not uphold Mr Stradwick’s complaint.
TONY KING 

Pensions Ombudsman 

20 September 2012 
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