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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mrs C Hall

	Scheme
	Local Government Pension Scheme

	Respondents
	Norfolk County Council


Subject
Mr Hall’s complaint about Norfolk County Council, managers of the Scheme, is that she should have been treated as having retired due to being permanently incapable of work and thus entitled to receive enhanced benefits. 

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Norfolk County Council because the Council failed to: 

· deal with Mrs Hall’s application for ill health retirement in 2007 correctly;
· deal with her further application for ill health retirement in 2009 correctly;

· consider her complaint properly.
DETAILED DETERMINATION

The relevant provisions relating to applications for ill health retirement under the Local Government Pension Scheme are contained in the Local Government Pension Scheme Regulations 1995 (“The 1995 Regulations”) and the Local Government Pension Scheme Regulations 1997 (“The 1997 Regulations”). The relevant parts are set out in full in the Appendix, together with relevant Guidance and Circulars. 

Material Facts

1. Mrs Hall was employed by Norfolk County Council (“the Council”) from March 1991. She was injured in a road accident in 2006. During late 2006 and early 2007 she was off work and had some appointments with Occupational Health. In June 2007 the Council sought advice from an Occupational Health doctor (Dr Grobler) as to whether she could return to work; be redeployed; or be eligible for ill health early retirement. 

2. In reply, Dr Grobler said that it was unlikely she would be able to return to her duties within two months, but it was possible she might recover at some point. He mentioned that she was being referred to the Pain Clinic and might possibly be referred for physiotherapy, but gave no details about her treatment or the likely impact of it. He commented:
“It is possible that she may recover to the extent where she can resume her normal duties… In light of the fact that it is still unclear whether this is a permanent condition and that Mrs Hall is receiving further treatment I do not believe she would meet the criteria for retirement on the grounds of ill health at this point in time.”
3. In a meeting on 3 September 2007 Mrs Hall was told that her employment was to be terminated with effect from November on the grounds of capability due to ill health. This was confirmed in a letter. The letter referred to advice given in the meeting that she should contact the Council again if she obtained a diagnosis, in which case might be able to obtain her pension, and she could appeal against the decision that she did not meet the criteria for ill health retirement.
4. In 2009 Mrs Hall advised the Council that she now had a diagnosis of brachial plexus problem and asked if she could be considered for ill health retirement. On 21 April, the Council referred her case to Occupational Health for advice. In July, Dr Wright certified that she was permanently unfit for her duties and had been since the date of leaving, but was not incapable of doing other work.
5. The Council questioned this, in light of the Occupational Health advice it had received in 2007. Dr Wright advised that this was an error but a new certificate was provided by another doctor, again certifying that she was incapable at the time of ceasing her employment. The Council sought further clarification. In September 2009 a further review (based on advice from her GP and pain control specialist) concluded that she was incapable from February 2009. This was based on advice that she had some improvement after treatment in 2008 but then had a relapse. Further treatment might provide pain relief but would not restore function. 
6. Mrs Hall complained. In March 2010 stage1of the complaints procedure concluded that there had been a flaw in the process. The period overlapped the 1997 Regulations and the 2007 Regulations. Under the 1997 Regulations she could apply for ill health retirement at the time of leaving her employment, or elect to take ill health retirement if she became incapable at later date. Although the right process was followed, the steps taken by Occupational Health were ‘slipshod’ and should be reviewed. Under LGE Circular 212, she fell within transitional arrangements and a decision had to be made as to the date of permanency; if that was the date of leaving, her employer had discretion to award full entitlement as if her application had been determined at that date.
7. On 12 May 2010 the Council advised her that a further review had been carried out. The medical certificate advised that she was incapable of discharging her duties at the date of application in 2009 but, based on evidence that would have been discoverable at the time; she was not permanently incapable of discharging her duties at the date of leaving in November 2007. She did not qualify for a retrospective ill health pension with enhancement.
8. Mrs Hall made a further complaint. This time the stage 1 concluded that the further review had been dealt with correctly because a

“Suitably qualified independent Registered Medical Practitioner (IRMP) has reconsidered your case with particular attention to the time when it was discoverable medically that the condition was permanent. [All of which definitions come within the Regulations and/or Statutory Guidance previously referred to in my original first stage decision letter of 31st March 2010.]”
9. The decision concluded that the IRMP had considered the medical evidence objectively and this time the matter had been dealt with correctly, within the Regulations and Guidance. This was confirmed at stage 2 in October 2010. This decision advised that, for benefits to be payable as from November 2007, the Council would need a certificate from an IRMP, but the IRMP did not support the fact that her incapacity was permanent “either in November 2007 or when looking retrospectively in March 2010.”
10. Mrs Hall consulted the Pension Advisory Service (“tPAS”), which wrote to the Council claiming that the decision seemed to flow from the opinion in 2007 that she was not eligible as further treatment was ongoing. tPAS referred to previous Ombudsman determinations and said this decision was flawed due to the lack of detail about the available treatment and prognosis. Rather than refuse her application, tPAS suggested the Council should have obtained further medical evidence, only making a decision once that evidence was to hand. In response, the Council advised that the IRMP’s role was to consider information that was discoverable at the time of an employee leaving, rather than what might have been discoverable. A decision might be delayed where the results of tests were awaited but it would not be appropriate to leave the matter open ended.
Summary of the applicant’s position  
11. Mrs Hall is not happy with the category of ill health benefits awarded to her. She maintains that she should have been awarded benefits from active status rather than deferred status and seeks enhanced benefits on the basis that she retired from active service on the grounds of ill health.
Summary of the Council’s position  
12. The Council’s view is that the fact that she did not meet the criteria for ill health retirement was established in 2007 and has been reviewed twice; despite thorough consideration by more than one doctor, no reason was found to change that view. This is supported by the advice from Dr Grobler in 2007 and subsequent medical advice. 
13. At the time of applying for early payment of deferred benefits in April 2009 the Council obtained further medical advice, which was that Mrs Hall was considered permanently incapable from 27 February 2009. A review by a different IRMP confirmed that the permanency of her condition was not discoverable in 2007.

14. Mrs Hall was advised in September 2007 that she did not meet the criteria for ill health retirement at that point, but if in the future she was given a prognosis she might be able to access her pension on the grounds of permanent ill health. In addition, she was told she had a right of appeal against that decision.  
15. The appropriate certificate was not requested from an IRMP in 2007 due to an omission in the Council’s procedures, which have since been amended. 

16. The basis of the complaint is that Mrs Hall should be considered permanently incapable from the date of leaving employment in 2007 and therefore entitled to ill health retirement rather than a deferred benefit. She was only considered permanently incapable from 2009. The “date of permanency” was relevant in determining the outcome of the complaint.

17. In response to this investigation, the Council has referred the case to another IRMP for review. His review included consideration of two points the Deputy Ombudsman indicated should have been considered in 2007:

· Was the condition likely, on the balance of probabilities, to be permanent in the absence of treatment?

· If so, was the treatment likely to change that?

18. The outcome of the review is that Dr Grobler could have obtained a copy of the report from Dr Hudspith, Mrs Hall’s pain management consultant, which would have provided more details of the treatment being offered and the likely outcome. Even without that, however, Dr Grobler had enough information to assess that further treatment would improve Mrs Hall’s condition to the point where she would not meet the criteria for ill health early retirement.
19. In answer to the questions set out in paragraph 17 above, if these had been considered in 2007, the answers would have been as follows:
· Her condition and incapacity would, more likely than not, have been permanent in the absence of treatment
· The pain management consultant outlined a programme of treatment that had a reasonable expectation of significant improvement, even to the extent to allow her to return to her role. Had Dr Hudspith been asked this question in 2007 there is no indication other than that he would have said a return to work was a reasonable objective of her treatment.
· The records indicate that the correct questions were considered in 2007, even if the Council did not explicitly ask those questions when referring to occupational health for advice.
Conclusions

20. When Mrs Hall’s employment was terminated in November 2007 the 1997 Regulations applied. Under Regulation 27, where a member left because of permanent ill-health or infirmity, they were entitled to an ill-health pension and grant, and the amount of their pension could be enhanced in accordance with Regulation 28.

21. When the Council terminated her employment, it should have obtained a certificate from an IRMP qualified in occupational health medicine. Regulation 97 set out detailed requirements for the content of the certificate; the IRMP had to state whether in his opinion Mrs Hall was permanently incapable of discharging the duties of the relevant employment because of ill-health or infirmity. He also had to provide statements that he had not previously been involved in the case.
22. The Council has accepted that it did not obtain a certificate. Instead, it made its decision in reliance on an opinion contained in a letter dated 5 July 2007 from Dr Grobler that she might possibly recover at some point in the future; it was unclear whether her condition was permanent and as she was receiving further treatment he did not believe she would meet the criteria for retirement on the grounds of ill health at that point. 

23. The Council’s decision was not, therefore, made in accordance with the statutory requirements. The Council’s response suggests the deficiency was merely a technical one. It also says it was not possible to say in 2007 whether her condition was permanent. I do not, however, consider the defects in its decision making process were minor. 

24. The Council’s letter of 3 September 2007 focused on the decision to terminate her employment. Two comments were made about ill health retirement. But the letter did not actually set out the reasons for the decision that she was not eligible. 
25. The basis of the decision seems to have been that the position was unclear; Mrs Hall was receiving further treatment and might get better at some point in the future. Therefore it had not been proven that she was permanently incapable. In my judgement this is not sufficient. The Council had to make a decision as to whether her ill-health was likely – on the balance of probabilities – to be permanent. If her condition would have been permanent in the absence of treatment, the next question was whether the treatment was likely to change that. The Council ducked the first question entirely and placed the onus of proof on Mrs Hall, telling her to come back if she obtained further medical evidence. The Council also failed to give proper consideration to the second question. Dr Grobler should have been asked about the treatments he had mentioned. The Council had no details of what those treatments were and no evidence as to whether they might enable her to discharge her duties. The mere statement that there were some other treatments, and that Mrs Hall’s condition might improve at some unspecified point in the future, was not sufficient. 
26. In response to my preliminary conclusions, the Council referred the case to another IRMP. The Council’s view is that Dr Grobler had enough information to assess the case and the correct questions were considered in 2007, even if the Council did not explicitly ask those questions when referring to occupational health for advice. But that is not entirely correct. Dr Grobler’s view was that it was not clear whether the condition was permanent. The IRMP now advises that her condition would, more likely than not, have been permanent in the absence of treatment. So if Dr Grobler had obtained that information from Dr Hudspith he could in fact have given an opinion to the Council that the condition was likely to be permanent. He could then have gone on to say there was a programme of treatment that had a reasonable expectation of significant improvement, to allow her to return to her role. Dr Hudspith would have said a return to work was a reasonable objective of her treatment.

27. Mrs Hall went back to the Council with more information in April 2009, by which time she was a deferred member. In the original stage 1 decision the Council explained its view that under the 1997 Regulations she could apply for ill health retirement at the time of leaving her employment, or could elect to take ill health retirement if she became incapable at later date and, under LGE Circular 212, she fell within transitional arrangements. The Council therefore had to make a decision as to the date of permanency; if that was the date of leaving, there was discretion to award full entitlement as if her application had been determined at that earlier date. 

28. Mrs Hall was a member of the 1997 Scheme. When she left her employment in November 2007 she became a deferred member of that Scheme. As such, she was subject to the 1997 Regulations (as per paragraph 13 of LGE Circular 212). So her application in April 2009 fell to be considered under those Regulations.
29. Regulation 31 provides that where a deferred member becomes permanently incapable of discharging their duties because of ill-health or infirmity, they may elect to receive payment of the retirement benefits immediately. Before making a decision the Council must obtain a certificate from an IRMP as to whether the member is permanently incapable. The Regulation is written in the current tense. The question to be determined is simply – is the applicant, at the time they make their election, permanently incapable? If so, they may take their benefits “immediately”, in other words from that date onwards. Nothing in the Regulation gives any discretion to backdate benefits to a date before the election is made. Nor there is there any reference to the concept of “discoverability”. 
30. So the only question to be considered was whether Mrs Hall could elect to take her benefits at that date – not at any date in the past. The test the Council appears to have applied is that set out in paragraph 12 of Circular 212, relating to applications under the earlier 1995 Regulations. Those Regulations contained reference to payment from the “appropriate date”, which could be any date on which the member became permanently incapable. That reference was removed by the 1997 Regulations and is not relevant here.
31. The LGE Circulars refer to retrospective applications by deferred members, and the sample medical certificates include questions as to whether the member was permanently incapable at the date their employment ceased. The DCLG Guidance refers to the date when the employer “determined that the member became permanently incapable…” The use of the past tense might suggest that such payments can be retrospective. But it is the Regulations that set out the legal requirements. Regulation 31 does not allow for retrospective payments – benefits cannot be backdated to a date before the date of the election. Any consideration of whether Mrs Hall became incapable at a past date was irrelevant. It follows from this that the Council’s decision making process in 2009, including the way it considered her complaint, was flawed.
32. Both in 2007 and 2009 the Council failed to direct itself correctly as to the law; asked the wrong questions; took account of irrelevant information; and failed to take account of all relevant information. Its decision making processes were flawed and this was maladministration.
33. Mrs Hall’s complaint is that when she applied in 2009 she should have been treated as having retired on ill health grounds in 2007. That was not something the Council could do in 2009; it could only consider whether she was at that point permanently incapable. But it was something the Council might have decided in 2007, had it dealt with her original application correctly. 
34. What would have happened if the Council had considered Mrs Hall’s original application correctly? It would have sought further medical advice setting out what treatments she was to receive and what impact they would have had on her condition. It would then have made a decision as to whether, on the balance of probabilities, she had a permanent incapacity (rather than simply saying it did not have enough information to decide she was permanently incapable). 
35. The Council says it did look at the situation retrospectively in 2009 and 2010. But it did that on the wrong basis, reviewing the questions it had asked and the information then available – not on the basis of the questions it should have asked and the information that should have been obtained. The conclusion was based on the fact that treatment in 2008 seemed to lead to some improvement, but she had a relapse in 2009; in other words, waiting to see what effect treatment had and, when it was clear it would not work, deeming her to be permanently incapable from that date on. What was actually needed was a decision looking forward as to whether her ill-health was likely to be permanent in the absence of treatment; if so, whether the treatment was likely to change that. Those decisions should have been made at the time, rather than waiting to see what happened two or three years later, after treatment had been tried.
36. The recent review goes some of the way towards putting the situation right, but there is still more to do. The key point here is that the IRMP’s task is to provide an opinion. It is for the Council to make the decision. When the issue was considered in 2007, the Council simply accepted Dr Grobler’s opinion. I am not convinced that Dr Grobler had enough information to form a view and the Council certainly did not. The Council should have explicitly asked the necessary questions when referring to him for advice, obtained detailed advice on those questions and then made a decision.
37. The Council now has more detailed advice, but it needs to consider this further opinion and make a decision. When doing so, it needs to bear in mind that the correct test is not whether the treatment had a ‘reasonable’ prospect of success; it is whether, on the balance of probabilities, it was more likely than not to mean that her condition would not be permanent. If the Council needs further advice on this point it should be requested from the IRMP.
38. In addition, apart from the central issue, Mrs Hall has no doubt suffered distress as a result of the mishandling of her application.

Directions   

39. Within 28 days the Council should review the medical advice, including the further opinion it has now obtained, and then reconsider – assuming it had asked the right questions – what conclusions would have been reached on the following two issues in 2007:
· Was her condition likely, on the balance of probabilities, to be permanent in the absence of treatment?

· If so, was the treatment likely, on the balance of probabilities, to change that?

40. If the conclusion is that the Council would have decided that her condition was likely to be permanent, and treatment was not likely to change that, Mrs Hall should be paid enhanced benefits on the basis that she should have been retired on the grounds of ill health in November 2007. Simple interest is to be paid on any benefits from the due date of each payment to the date of actual payment. The interest is to be calculated at the base rate for the time being applicable to the reference banks.

41. The Council should make a payment of £200 to Mrs Hall acknowledge the distress caused by the mishandling of her case.

JANE IRVINE 

Deputy Pensions Ombudsman 

26 June 2012 
Appendix – relevant Regulations and Guidance
The Local Government Pension Scheme Regulations 1995 (“The 1995 Regulations”)
Regulation D11 
(1) If a member who ceases to hold a local government employment - 

(a) …

(b) fulfils one of the following requirements, namely - 

(i) he has a statutory pension entitlement; …
then… he becomes entitled in relation to that employment to a standard retirement pension and a standard retirement grant payable from the appropriate date; …

(2) For the purposes of paragraph (1) "the appropriate date", in relation to any person, is his 65th birthday or, if earlier, the earliest of the following - 

(a) his NRD; 

(b) any date on which he becomes permanently incapable, by reason of ill-health or infirmity of mind or body, of discharging efficiently the duties of the employment he has ceased to hold; …
The Local Government Pension Scheme Regulations 1997 (as amended) (“The 1997 Regulations”) 
Regulation 27

(1)  Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.

(2) The pension and grant are payable immediately.
Regulation 28

(1) Where the member's total membership is at least 5 years, the multiplier for an ill-health pension or grant is by reference to the member's enhanced membership period instead of his total membership.

(2) A member's enhanced membership period is-

(a) if his total membership is less than 10 years, twice his total membership;

(b) if his total membership is at least 10 years, but not more than 13 122/365 years, 20 years; and

(c) otherwise, his total membership plus 6 243/365 years.

(3) But the enhanced membership period must not exceed the total membership the member would have had if he had continued as an active member until he was 65; … 

Regulation 31

(6)  If a member who has left a local government employment before he is entitled to the immediate payment of retirement benefits (apart from this regulation) becomes permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body-

(a) he may elect to receive payment of the retirement benefits immediately, whatever his age…
Regulation 97

(9) Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the ground of ill-health or infirmity of mind or body, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine  as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

(9A) The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that - 

(a) he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and
(b) he is not acting, and has not at any time acted, as the representative of the member, the Scheme employer or any other party in relation to the same case.
DCLG Guidance on the Application of the Local Government Pension Scheme Ill Health Regulations - June 2008 (“The DCLG Guidance”)
This Guidance was issued by the Department for Communities and Local Government (“DCLG”) in June 2008; after Mrs Hall left her employment but before she contacted the Council again in 2009. It provides guidance on the 2007 Regulations.
With regard to requests from deferred members (under Regulation 31), the Guidance states that the employer should notify the administering authority to pay benefits from the date that the member became permanently incapable of discharging efficiently the duties of the relevant employment. The decision is to be made after obtaining advice from an IRMP, following the same process as for retirement from active service under Regulation 20.
Local Government Employers 
Local Government Employers (“LGE”) is an employers’ association for local government, which gives advice and support on pay, pensions and employment issues. 
LGE Circular 212, issued in July 2008, provided guidance to local government employers in relation to ill health certificates under new arrangements being introduced from 1 April 2008 by the 2007 Regulations. The circular set out the different arrangements for different categories of members. These included transitional arrangements for employees ceasing membership before 1 April 1998, in respect of whom a certificate was needed, specifying the date at which they became permanently incapable. This date was needed because the deferred pension was to be paid from the date on which the applicant became permanently incapable, which might be earlier than the date they made their application. 

Transitional arrangements did not apply to employees ceasing membership between 1 April 1998 and 31 March 2008; they were subject to the 1997 Regulations. For these employees, the circular stated that the certificate should state the date from which they became incapable, as this date was needed for dealing with increases to their pension under the Pensions Increase Act 1971.

The circular included sample certificates to be used for the different categories of members. For those deferred members leaving between 1 April 1998 and 31 March 2008 the suggested certificate included a statement as to whether the member was permanently incapable at the date their employment ceased (to determine whether the case should be treated as a deferred benefit in payment with no enhancement, or a retrospective ill health pension with enhancement).

LGE Circular 221, issued in December 2008, contained updated certificates. For those deferred members leaving between 1 April 1998 and 31 March 2008 the suggested certificate again included a statement as to whether the member was permanently incapable at the date their employment ceased (to determine whether the case should be treated as a deferred benefit in payment with no enhancement, or a retrospective ill health pension with enhancement).

LGE Circular 252, issued in November 2011, included advice on “retrospective ill health retirements – leavers between 1 April 1998 and 31 March 2008 under the LGPS Regulations 1997…” the advice stated that, under the 1997 Regulations, it was not a requirement for the employee to be dismissed because of permanent ill health, only that they left because of permanent ill health. There might be cases where an employee left for that reason but did not inform their employer. They might apply for benefits at a later date and it might become apparent at that later date that she should have been awarded an ill health pension on when they left. This was the reason for the questions in the certificates set out above – to enable the case to be dealt with retrospectively as an ill health retirement. As more than three years had passed these questions were no longer included as the majority of members now applying for deferred benefits to be paid on health grounds would not have left because of ill health. Where, however, that did arise, the medical practitioner could still be asked whether would have met the requirements at the date of leaving (based on medical evidence discoverable at the time).
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