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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr Keith Frost


	Scheme
	Local Government Pension Scheme


	Respondents
	1)  Wolverhampton City Council (as administering authority for the West Midlands Pension Fund)
2) West Midlands Police Authority (former employer)


Subject

· Mr Frost complains that increases in his pension benefits, which he previously understood would be based on the Retail Prices Index (RPI), will in fact be based on the Consumer Prices Index (CPI), that he will suffer financially in consequence, and that this amounts to maladministration or an error of law.
· I have received also a complaint from his wife, Ann Frost, against the same respondents.  The complaints are for material purposes identical, though naturally some particulars of the two cases differ, and with the consent of Mr and Mrs Frost and the respondents, I have considered them together.  I am issuing my determination in regard to Mrs Frost separately, although the conclusions of the each are identical.  
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld because:

· the use of the CPI for uprating benefits is required by law, as confirmed recently by the courts.
· literature issued by the pension scheme or the former employer, which mentioned the RPI, was not sufficiently inaccurate as to constitute maladministration.

· no maladministration or error of law has therefore occurred, and the question of consequential injustice does not arise.

DETAILED DETERMINATION

Material Facts

1. Mr Frost worked for West Midlands Police Authority (the Employer) from November 1993, and joined the West Midlands Pension Fund (the Fund), which is part of the Local Government Pension Scheme (the LGPS) or, as it was previously known, the Local Government Superannuation Scheme or LGSS.

2. He transferred £5,717.17 and £326.01 from a pension arrangement with Scottish Life, in 1994 and 1995 respectively.  He was credited with 4 years’ and 314 days’ membership in the LGPS.
3. He was given documentation about the LGPS, which advised him (inter alia) of his benefits being subject to inflation increases related to the RPI.  He has submitted various documents, which specify increases in line with the RPI, and refer to benefits being guaranteed.
4. He subsequently ceased this employment, and became a deferred pensioner of the Fund on 11 November 2005.  His pension is payable from February 2014, at age 60, and is £4,292 pa, subject to revaluation.

5. He learnt in 2011 that his pension increases will in fact be linked to the CPI, rather than the RPI.

6. As he believes this change will disadvantage him, he disputed the change with the Employer in June 2011, and then with Wolverhampton City Council (Wolverhampton), as administering authority for the Fund, in July 2011, under the Fund’s internal dispute resolution procedure.  At both stages of this procedure, his complaint was not upheld.  After the response from Wolverhampton in August 2011, he consulted The Pensions Advisory Service, and then applied to my office in September 2011.
Summary of Mr Frost’s position  
7. Mr Frost says that he was told, when he joined the Fund, that his pension benefits would be increased in terms linked to the RPI.  He believed that this was a specific benefit offered by the Fund, and literature he was given stated this.  It now transpires that this is incorrect, and he has thus been misled about the Fund’s terms.
8. He has made additional investments into the Fund, through a transfer-in of his pension from a previous employer, and he would not have done this had he been correctly informed that the index for increases might change from the RPI to the CPI.
9. When joining the Fund, he signed up for the specific benefits he was offered, and it is to these he is entitled.  As the CPI is expected to increase over the long term at a lower rate than the RPI, he is likely to suffer financially.
10. He recognises that the change from the RPI to the CPI in the LGPS is part of a wider scheme of such changes introduced by the Government for policy reasons, and that it may be lawful for the Government to make these changes generally.  Nonetheless, he believes that in his particular case he has suffered injustice by being misinformed about the terms of the Fund.
Summary of the respondents’ position  
11. On behalf of Wolverhampton, I have received a submission from leading counsel.  I have received a letter on behalf of the Employer.  Both oppose Mr Frost’s allegations.
12. Wolverhampton says that benefits to which Mr Frost will be entitled are being correctly calculated in law, and the Fund must follow the law.
13. The Fund literature on which Mr Frost relies dates from the 1990s, when there was no contemplation of any index other than the RPI being used, and was an accurate summary of the Fund’s operation at the time.  No one could have then foreseen that the CPI might become a candidate for inflation-proofing.

14. What was said to be “guaranteed” was the payment of defined benefits (so that amounts paid to pensioners were not dependent on investment performance), not the linkage to a particular inflation index, nor any discretionary benefit (which in effect the choice of index is, being determined by the Secretary of State).  The commitment regarding inflation-proofing was that the pension would always maintain its purchasing power, and CPI increases do indeed provide proof against inflation.
15. Under the regulations governing the LGPS, it is the duty of the Secretary of State to determine annual increases in pensions, in line with the general level of prices, and he is not bound to use any particular index.  The courts have considered whether the Secretary of State exercised his powers, and carried out this duty, in a lawful manner in relation to the LGPS and other official pensions, and found in his favour.
16. Once the Secretary of State has decided lawfully to use the CPI to increase public sector pensions, the Fund is required by law to apply the increase accordingly, and hence doing so cannot amount to maladministration.
17. Neither was it maladministration for Wolverhampton to issue literature, giving a general description of the Fund, which did not include caveats to cover itself against every possible future eventuality.  In any case, since the literature to which Mr Frost refers was issued in the 1990s, and he was aware it had been issued then (even if he did not consider it then to be maladministration), he is out of time to complain about it now.

18. In addition, Wolverhampton questions whether Mr Frost would not have joined the LGPS if the literature had omitted references to the RPI, and says there is no evidence that the benefits available from his previous scheme would have been more valuable than those available from the LGPS, or that linkage to the CPI will necessarily be less valuable than to the RPI.

19. The Employer denies that it is responsible for the payment and calculations of Mr Frost’s pension, including any annual increase.  These are matters for the Fund.  Documents about benefits would have been provided by the Fund.  It expects the Fund to provide a more detailed reply, and so is associating itself with the response from Wolverhampton as summarised above.
Documents relied on by Mr Frost
20. To provide some examples of documents submitted by Mr Frost, one is a leaflet dated 3/93 and entitled “BENEFITS OF BEING A MEMBER OF THE LGSS - What do I get if I join?”.  This includes a section headed “INFLATION-PROOFING”, which states:

“All pensions paid from the LGSS are fully protected against inflation after you have reached age 55 or from your actual date of retirement if this was due to ill-health.  They are increased each April in line with rises in the Retail Prices Index, which measures the cost of living.  In this way, your pension always maintains its purchasing power.”
The next section, headed “GUARANTEES”, states:

“You will see from the above brief summary that the LGSS provides you with excellent benefits in return for your contributions.  It is important to note that your benefits are guaranteed.  Your employer must always pay in whatever contributions are necessary to meet the balance of the cost of your benefits.  This means that if the investments of the Scheme do not perform as well as is hoped, it is your employer who will meet the extra costs involved – your benefits are secure and defined, and would not be affected in any way.”

21. Another leaflet, also dated 3/93, and entitled “Picking a Pension Scheme”, includes the statement that the scheme “provides a range of guaranteed, fully inflation-proofed benefits based on your final pay and on your service” (bold text as in the original).
22. A third leaflet dated 3/93, and entitled “What if I leave before retirement?”, includes a comparison with an individual policy, stating that “the pension paid from an individual policy will probably be subject to increases limited to, say, 3% or 5% a year and thus will not be fully inflation-proofed against rises in prices”.
23. Finally, an undated leaflet from the West Midlands Metropolitan Authorities Pension Fund (as the Fund was previously known), includes a section on “Our Commitment To Our Deferred Pensioners”, which states:
“Benefit Statements

We will provide a Benefit Statement within 10 days of receiving the deferred pensioner’s special request for details of the current value of their preserved benefits (as increased in line with the Retail Prices Index).

Periodic benefit statements

We will provide each deferred pensioner with a Benefit Statement periodically showing the current value of their preserved benefits (as increased in line with the Retail Prices Index).”
Legal background
24. As to the question of whether the Fund should, or must, follow the decision of the Secretary of State, a convenient explanation of the statutory background to increases to official pensions is found in the High Court's judgment in R. (Staff Side of the Police Negotiating Board) v. Secretary of State for Work and Pensions; Piper v. Secretary of State for Work and Pensions (Police & Piper) which concerned the Government's decision to use CPI instead of RPI to uprate pensions.

"Public service pensions, including those for the civil service, police, the NHS and local government, may be increased in accordance with the rules established under the Pensions (Increase) Act 1971. That Act creates a link between public sector pensions and certain state benefits. The effect is that when benefits are increased to take account of the rise in prices that same rate is used to increase public service pensions.

The mechanism works as follows. Section 150(1) of the Social Security Administration Act 1992 obliges the Secretary of State to review certain sums annually

"in order to determine whether they have retained their value in relation to the general level of prices obtaining in Great Britain estimated in such manner as the Secretary of State thinks fit."

Section 150(2) then sets out what the Secretary of State must do if there has been a rise in the general level of prices:

"Where it appears to the Secretary of State that the general level of prices is greater at the end of the period under review than it was at the beginning of that period, he shall lay before Parliament the draft of an uprating order -

(a) which increases each of the sums to which sub-section (3) below applies by a percentage not less than the percentage by which the general level of prices is greater at the end of the period than it was at the beginning;

(b) if he considers it appropriate, having regard to the national economic situation and any other matters which he considers relevant, which also increases by such a percentage or percentages as he thinks fit any of the sums mentioned in subsection (1) above, but to which subsection (3) below does not apply; and

(c) stating the amount of any sums which are mentioned in subsection (1) above but which the order does not increase."

Section 150(3) then sets out certain benefits in social security legislation, such as the additional state pension. The effect, therefore, is that certain benefits are automatically up-rated in line with the percentage price increase whereas in the case of other benefits there is a discretion whether to give effect to that increase or not, and one of the factors the Secretary of State is required to consider in the latter case is the national economic situation.

Section 150(9) provides that the Secretary of State shall make an order in the form of the draft if it is approved by a resolution of each House.

Section 189(8) of the 1992 Act provides that an order under section 150 "shall not be made by the Secretary of State without the consent of the Treasury."

Where an up-rating order is made under section 150 of the 1992 Act, section 59(1) of the Social Security Pensions Act 1975 then requires the Treasury to make an order applying the same up-rating percentage used for the additional state pension (which is listed at section 150(1)(c) of the 1992 Act) to what are described as official state pensions, as defined in the Pensions (Increase) Act 1971, which include the relevant pension schemes in issue in this case. So far as relevant, section 59(1) states:

"Where by virtue of section 150(1) of the Administration Act a direction is given that the sums mentioned in section 150(1)(c) of that Act are to be increased by a specified percentage the Minister for the Civil Service shall by order provide that the annual rate of an official pension may if a qualifying condition is satisfied or the pension is a derivative or substituted pension or a relevant injury pension, be increased … by the same percentage as that specified in the direction."

It is no longer the Minister for the Civil Service who exercises that power, but the Treasury, pursuant to the Transfer of Functions (Minister for the Civil Service & Treasury) Order 1981.

Section 59(6) of the 1975 Act provides that an order made under this section has to be made by statutory instrument and shall be laid before both Houses of Parliament after being made."

Conclusions

25. A pension scheme member is entitled to the benefits calculated according to the rules or, in the case of official pensions, the relevant statutes and regulations governing the arrangement.  Where it is alleged that wrong information has been given and I find in the complainant’s favour, I do not award redress based on the wrong figures, unless specific injustice has been caused, entitling him to more than he would have received if the maladministration had not occurred.
26. Police & Piper covered a variety of public sector pension schemes, including the LGPS itself.  Indeed, counsel’s submission to me on behalf of Wolverhampton specifically cites the case, as may be expected. The High Court found that the Government’s decision to alter the basis on which official pensions were increased was lawful, and that the Government had not exceeded its powers under the 1992 Act.  The Court of Appeal upheld the decision.

27. Therefore, I agree with the respondents that, once the Secretary of State had decided to use the CPI for uprating pensions, the Fund was obliged in law to increase pensions, including Mr Frost’s deferred pension, accordingly, and that doing so cannot constitute maladministration.  Mr Frost is entitled to the benefits provided under the law, and that is what he must receive.  I have no difficulty in so determining.

28. It is less self-evident whether issuing leaflets which mention RPI increases by name may amount to maladministration, causing injustice of some type, if in fact the true position is that pensions might be uprated by any index which the Government might reasonably decide to use.  The literature could, arguably, have without difficulty described the true position in law, rather than the practice current at the time it was published.

29. I can derive some assistance on this point from Police & Piper, since one of the arguments advanced by the claimants in that case was that a legitimate expectation had been raised, partly through guidance documents, to the effect that the RPI would continue to be adopted for uprating pensions.  The Secretary of State (they said) had failed to recognise that alleged promises to use the RPI had a moral force which should be overridden only by very strong countervailing considerations, which here did not apply.

30. Four matters were said to render it unfair or an abuse of power to go back on the general understanding that the RPI would be used.  Two of these were statements in explanatory literature that benefits would be uprated by reference to the RPI, and that individual members buying into public service schemes did so on the basis of actuarial calculations assuming RPI uprating.

31. In fact, for a number of reasons, this argument failed.  The court found that there was no promise or assurance which was clear, unambiguous or devoid of relevant qualification that the RPI would be used in perpetuity.  Additionally, and of relevance to Mr Frost’s circumstance, is that claimants who had made individual transfers and benefit purchases did not feel that they could press any private law claims, because these transactions must have occurred on the terms of the relevant scheme.

32. The complaint, however, extends beyond the issue of a “legitimate expectation” that the RPI will be used for pension increases.  If a member has been induced to act in a particular way by an inaccurate description of a scheme’s benefits (it may be argued), then that itself would constitute maladministration, possibly causing injustice.
33. So I have considered whether the description of benefits in the Fund’s documents can be characterised as so inaccurate that a person might reasonably be induced to act in a different way from that in which he did.

34. In my judgement, the leaflets from the LGPS do not say in specific terms that all benefits must be increased in line with the RPI, and always will be.  The statements that pensions in payment “are increased … in line with rises in the Retail Prices Index”, and describing “preserved pensions … increased in line with the Retail Prices Index” refer to what was happening at the time the leaflets were issued.
35. It was reasonable to state the practice at the time, particularly bearing in mind that the CPI did not exist, or was not in common use, until later.  Though with hindsight the wording may be thought unfortunate, and it is a pity that no provisos were included about a possible change, it is reading too much into the statements to construe them as making a promise beyond what the LGPS regulations provided.
36. Other statements in the leaflets were in terms of “your pension always maintains its purchasing power”, and is “fully inflation-proofed”.  That does not commit any particular index to be used.  While some may argue that the CPI does not meet the description in those phrases, the same criticism may be made against the RPI.  Both indices are said to have their shortcomings. 
37. I have considered also the meaning of “guarantee” in the context of these leaflets.  Again, the use of that word is unfortunate in hindsight, and perhaps the word is best not used in relation to pensions at all.  However, the text about “guarantees” is separate from the text about the RPI, and in the leaflet “What do I get if I join?”, “guaranteed” is used to describe the requirement on the employer to meet the balance of cost, not used with the method of index-linking.  The leaflet “Picking a pension scheme” refers to “guaranteed, fully inflation-proofed benefits”, but the index to be used is not specified.
38. As used, “guarantee” cannot be given its strict legal meaning, of an undertaking to meet another party’s debt or obligation.  A guarantee in that sense requires that the agreement, or some memorandum or note of it, is in writing and is signed by the guarantor or another person authorised by him.  The leaflets are not signed agreements, committing the Employer or Fund to anything.  The word “guaranteed” is used in its more everyday meaning, of “absolutely certain”, and it refers to the certainty that each employer and the Fund will meet the benefits required under the regulations from time to time.  (Even then, payment is only certain to the extent that the employer and Fund are solvent, though in public sector schemes that is not realistically in doubt.)
39. So I find that it was not maladministration for either Wolverhampton or the Employer to issue documents which referred to the RPI as the index used for uprating either a deferred pension (to which Mr Frost is now entitled) or a pension in payment (which he is due to be paid at a later date).
40. Consequently, I need not consider whether he has suffered any injustice as a result of the matters of which he complains.  However, for the record I state that I am not convinced that, had he been aware that the index in use might change from the RPI to the CPI, Mr Frost would have acted any differently, in his decisions either to join the LGPS or to transfer his benefits from another scheme.
41. The LGPS is by any measure a good quality pension scheme, providing defined benefits funded largely by employers, and it would be strange for a local government employee to decline to join it on the grounds of uncertainty about the method of indexation or revaluation.  While a decision to transfer other benefits in may be less clear cut, I see no evidence to suggest that Mr Frost addressed his mind to the issue of inflation-proofing when he decided as he did.
42. It is widely accepted that, over the long term, CPI increases are likely to provide a smaller pension than RPI increases, and I have no reason to doubt that.  However, even if that were certain and the difference were quantifiable (which are not the case), the true comparison for assessing any loss would be not between the two indices, but between the LGPS, using the CPI, and whatever alternative pension arrangement Mr Frost might have used.  Even if maladministration had occurred (which it has not), the extent of such injustice would be conjectural in the absence of further evidence.
43. Counsel for Wolverhampton argued also that Mr Frost’s complaint about the documentation had been made out of time, citing regulations 5(1) and 5(2) of the Personal and Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996.  In normal circumstances, I must receive a complaint or dispute within three years of the act or omission complained of (reg 5(1)), or of the date on which the applicant was aware, or ought to have been aware, of that act or omission (reg 5(2)).
44. Wolverhampton does not in fact ask me to dismiss the application on these grounds, stating that it would not ordinarily wish to shut out complainants on the basis of a limitation argument in a case such as this.  I consider that I would not be prevented from considering the application from Mr Frost, because (under reg 5(3)) I may investigate and determine a complaint or dispute, if it is reasonable for it not to have been made or referred within three years, and I receive it within such further period as I consider reasonable.

45. Although each act of issuing a leaflet occurred in the 1990s, Mr Frost claims that he realised, on being told in 2011 that the CPI would replace the RPI,  that (in his view) the leaflets were shown to be inaccurate and so he had suffered loss.  I find that it was reasonable for him to apply to me following the point at which that became apparent to him.
46. On one further point mentioned by counsel for Wolverhampton, I have to state my disagreement.  In arguing that no injustice has occurred to Mr Frost, he mentions the view that pensioners like him should bear their share of the burden of over-extravagant pension provision in the past, rather than that it should be visited on future generations.  If that is intended as a serious justification of the general change from RPI to CPI, it is not one in which I would find merit, if I had to consider whether any injustice had been caused by maladministration in a case such as this.  The issues on which I determine a case are those related to the terms of the pension scheme in issue, and the conduct of the particular parties.
47. Finally, I have considered whether I need to take into account any differences between the application made by Mr Frost, and that of Mrs Frost, or the points at issue, or the outcomes.  Mr Frost is a deferred pensioner, but has an expectation of becoming a pensioner in payment in the near future, while Mrs Frost is already receiving her pension.  The matters I have considered above cover both types of Fund member.  Both applicants have referred to transfers-in, though Mr Frost does not claim (as Mrs Frost does) that his previous scheme used the RPI to uprate pensions, and both rely on the same documents.
48. In my judgement, the differences between the two are not material to my decision.  I conclude that the outcome of their applications must be the same in each case.
49. For the reasons discussed, I do not uphold Mr Frost’s complaint.

JANE IRVINE 
Deputy Pensions Ombudsman 

28 June 2012
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