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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mrs A Sissling

	Scheme
	Teachers' Pension Scheme (the Scheme)

	Respondents
	Department for Education (DfE)
Teachers’ Pensions (TP)


Subject

Mrs Sissling complains that payment of her ill-health early retirement pension should not have been stopped.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against TP or DfE because there are no grounds to conclude that the decision to stop payment of Mrs Sissling’s ill-health early retirement pension was incorrect.
DETAILED DETERMINATION

Relevant legal provisions
1. At the time Mrs Sissling retired the applicable regulations were the Teachers’ Superannuation (Consolidation) Regulations 1988 (the 1988 Regulations).  Mrs Sissling was granted IHER under Regulation 4(6) of the 1988 Regulations.  Regulation E13(1) of the 1988 Regulations said:
“(1)
This regulation applies where a person who became entitled to payment of a teacher's pension by virtue of regulation E4(4) ceases to be incapacitated.
(2) On the person ceasing to be incapacitated the pension ceases to be payable, but any equivalent pension benefits continue to be payable.”
2. That provision is now contained in Regulation E13(1A) of the Teachers’ Pensions Regulations 1997 (the 1997 Regulations) (as amended) which replaced the 1988 Regulations.  Regulation E13(1A) says (as relevant):
“This Regulation also applies where a person’s entitlement to payment of a teacher’s pension by virtue of regulation E4(6) of the 1988 Regulations took effect under regulation E4(9) of those regulations before 1 April 1997 and the person ceases to be incapacitated.
(2) On the person ceasing to be incapacitated the pension ceases to be payable, but any equivalent pension benefits continue to be payable.
(3) 
Subject to paragraph (4) and to regulation E33(2) (application for payment), the pension becomes payable again –
(a) from the person’s 60th birthday, or
(b) if earlier, from the start of any renewed incapacity.”
3. Regulation E33 says:
“(1) Benefits … are payable by the Secretary of State.
(2) No benefit is to be paid unless a written application for payment has been made and paragraph (3) [information to be provided if requested], if applicable, has been complied with.
4. The 1988 Regulations provide:

“A person is incapacitated - 

(a) in the case of a teacher, an organiser or a supervisor, while he is incapable of infirmity of mind or body of serving efficiently as such… 
5. Schedule 1 to the 1997 Regulations contains the following definitions:
“A person is incapacitated -
 …. in the case of a teacher, an organiser or a supervisor, while he is unfit by reason of illness or injury and despite appropriate medical treatment to serve as such and is likely permanently to be so”
“Employment is “full time” if the contract so describes it (whether expressly or otherwise) and entitles the employee to remuneration at an annual, termly or monthly rate.”
“Employment is “part time” if the contract requires the employer to work for less than the whole of the working week.”
6. Regulation 8 of the Education (Teachers) Regulations 1993, as amended by the addition of (3) and (4) with effect from 1 April 1997, said:

"Health standards - appointments
8.-(1) A person shall not be appointed to relevant employment unless his employers are satisfied as to his health and physical capacity therefor.

(2) For the purpose of this regulation, where it appears to his employers reasonable so to do-

(a)in the case of the first appointment as a teacher of a person in respect of whom the Secretary of State has been satisfied that he has the health and physical capacity for teaching, they may accept the Secretary of State's conclusions in the matter;

(b)in the case of any appointment to relevant employment of a person previously in such employment, they may rely upon the person's medical record while in that employment.

(3) A person who is in receipt of a retirement pension by virtue of regulation E4(6) of the Teachers' Superannuation (Consolidation) Regulations 1988(2) (ill health retirement) shall not be regarded as having the health and physical capacity to be appointed to relevant employment or to be engaged to provide his services as a teacher at a school or further education institution otherwise than under a contract of employment, save that a person whose entitlement to such pension took effect before 1st April 1997 may be so appointed or engaged to serve part-time.

(4) Nothing in paragraph (3) prevents the appointment or engagement of a person who has ceased to be incapacitated and whose retirement pension has for that reason ceased to be payable."

7. Regulation 6 of The Education (Teachers' Qualifications and Health Standards) (England) Regulations 1999, replacing Regulation 8 above, said:
"Health standards-appointments
6.-(1) Subject to paragraph (4), a person shall not be appointed to relevant employment if, having regard to any duty of the employer under Part II of the Disability Discrimination Act 1995(1), he does not have the health and mental and physical capacity for that employment.

…

(4) A person who is in receipt of a retirement pension by virtue of regulation E4(4) of the Teachers' Pensions Regulations 1997(2) (ill health retirement) shall not be regarded as having the health and mental and physical capacity to be appointed to relevant employment or to be engaged to provide his services as a teacher at a school or further education institution otherwise than under a contract of employment, save that a person whose entitlement to such pension took effect before 1st April 1997 may be so appointed or engaged to serve part-time.

(5) Nothing in paragraph (4) prevents the appointment or engagement of a person who has ceased to be incapacitated and whose retirement pension has for that reason ceased to be payable."

8. Regulation 6 of The Education (Health Standards) (England) Regulations 2003 (which replaced the above regulation) says:

"6 Health standards

(1) A relevant activity may only be carried out by a person if, having regard to any duty of his employer under Part II of the Disability Discrimination Act 1995[3], he has the health and physical capacity to carry out that activity.

(2) Subject to paragraph (3), a person who is in receipt of a retirement pension by virtue of regulation E4(4) of the Teachers' Pensions Regulations 1997 (ill health retirement) is not to be regarded as having the health or physical capacity for teaching.

(3) Nothing in paragraph (2) shall prevent a person being appointed on a part-time basis to carry out a relevant activity if his entitlement to receive such pension took effect before 1st April 1997."

9. "Part-time" employment was defined as employment of up to 2.5 days a week.
Material Facts

10. Mrs Sissling was born on 19 November 1956. Before her retirement she taught Geography at secondary level.
11. In May 1995, Mrs Sissling applied for an ill-health retirement pension on the grounds that she was no longer fit to teach as she was suffering from congenital macular degeneration. The form she completed says:

"Section 7 Future Employment
…Subsequent full-time teaching employment could result in the cessation of your pension…”
12. Mrs Sissling’s application was accepted and her ill-health pension came into payment with effect from 1 September 1995.

13. Towards the end of 1997 Mrs Sissling applied for a post as a part-time support teacher. She wrote to TP (according to the date stamp the letter was received by TP on 17 December 1997) explaining that she had applied for a part-time post (16 hours a week) for two terms only. Mrs Sissling asked TP to confirm whether this would affect her pension.  
14. TP responded on 8 January 1998 as follows:
“I should explain that infirmity benefits are granted on the basis that a teacher is medically unfit to teach full-time…

When a teacher who retired on ill-health grounds is re-employed on a part-time basis after a reasonable period of time we shall make enquiries to their employer to ascertain the health of the teacher. If the employer is satisfied that the teacher has become fit enough to resume full-time teaching the pension will stop even if they are not re-employed full-time.

If the employer is satisfied that the teacher is fit for a specified amount of part-time teaching only the Agency will consider the individual circumstances of the case and may agree for the pension payments to continue.
You should be aware that there is a restriction on the amount a re-employed teacher can earn in any year, before the pension is affected. The teachers’ annual earnings plus the annual pension cannot exceed the salary of reference…” 
15. Mrs Sissling accepted the part-time post and informed TP on 13 January 1998. TP acknowledged receipt of her letter and repeated the information provided in their letter dated 8 January 1998.
16. On 12 November 1998, TP wrote to Leicestershire Education Authority (Leicestershire), Mrs Sissling’s employer, and asked for a copy of Mrs Sissling’s job description/contract of employment and any medical reports which had been obtained in order to ascertain Mrs Sissling’s fitness to teach.

17. Leicestershire obtained a report from Mrs Sissling’s GP who confirmed, in a letter dated 16 March 1999, that Mrs Sissling was working three days a week and said “…although significantly disabled and unable to work full-time due to her eyesight problems is in fact in my view medically fit to continue to work as she is currently doing.”  
18. On 14 April 1999, Leicestershire sent a copy of the letter from Mrs Sissling’s GP to TP and confirmed that Mrs Sissling’s part-time hours equated to 64% of full-time hours. 
19. TP referred the matter to the Scheme’s medical advisers who suggested that an opinion should be obtained from Mrs Sissling’s consultant ophthalmologist.
20. There is no evidence to suggest that a report was obtained from Mrs Sissling’s consultant, however, on 19 July 1999, Mrs Sissling’s GP wrote to the Scheme’s medical advisers and said:

“She is capable of working part-time on a one to one basis but is not fit for full-time classroom teaching due to her visual problems…I would think this condition will cause her to be incapable of full-time teaching for ever.”  
21. On 23 September 1999, TP wrote to Mrs Sissling and said:
“I can confirm that the review is now complete and as the DfEE medical advisers have concluded that you are still incapacitated from teaching/full-time teaching your ill health pension will continue. 
I should remind you that your employment will continue to be monitored and any changes in relation to your re-employment (e.g. increase in hours worked etc.) should be notified to Teachers’ Pensions immediately.” 
22. Between 1998 and 2002 Mrs Sissling studied for a Psychology degree with the Open University following which she was asked to introduce A-Level Psychology to the school where she worked. Mrs Sissling says that she agreed to do so, subject to this being on a part-time basis. Mrs Sissling has confirmed that she teaches for 18 hours per week, Monday to Thursday. 
23. In October 2008, TP reviewed Mrs Sissling’s eligibility to continue receiving an ill-health pension and recommended that further information should be obtained as Mrs Sissling was undertaking a substantial amount of work (72% of full time hours). 
24. On 27 October 2008, TP wrote to Mrs Sissling and said:

“When you took ill-health retirement you were deemed unfit to teach full-time for the foreseeable future. Therefore, a return to any full time re-employment in a teaching capacity, even if temporary, will immediately result in the revocation of your entitlement to ill-health retirement benefits. 

A limited amount of part time teaching is permissible. However, this should not exceed more than two and a half normal working days or an equivalent period in any working week. If you commence a new contract and exceed this amount your ill health pension will cease immediately.

While it is acceptable for you to teach up to 0.5 full time equivalent as a pre 1997 retiree, the amount of teaching you are now undertaking could jeopardise the continued payment of your ill health pension.
I would be grateful, therefore, if you could kindly advise this office in writing of your future intentions with regard to the amount of re-employment you are undertaking.”    
25. Mrs Sissling responded on 27 November 2008 as follows:

“My understanding has always been that, as long as my present salary and pension combined do not exceed a full-time equivalent salary, I am not in breach of any contract. I was therefore very surprised to receive your letter and your reference to a two and a half day limit….

With regard to your specific points, in your letter, I feel there is no possibility of returning to full time employment, as this would put too much of a strain on my eyesight…I would very much welcome the opportunity of a discussion with someone who can advise me as to my options…”   

26. Mrs Sissling wrote to TP again on 18 December 2008 asking for confirmation of the potential implication if she a) continued with her current hours but without commencing a new contract and b) decided to reduce her teaching hours to the equivalent of 2.5 days per working week. 
27. TP referred the matter to DfE who wrote to TP, on 6 January 2009. DfE pointed out that in the last 5 months of her teaching career, in 1995, Mrs Sissling’s part-time post amounted to 32% of the full-time equivalent. However, on her re-employment in 1998 her post amounted to 52% of the full-time equivalent and her hours had risen to 63% in 1999, 68% in 2004, 72% in 2007 and by March 2008 to 80% of full time equivalent hours. DfE concluded that based on the evidence received it seemed that Mrs Sissling was no longer incapacitated and said “it would be entirely reasonable for you to request the member submits herself for a detailed medical examination – I would guess our medical adviser would want to see a specialist’s report…” 
28. TP referred the matter to the Scheme’s medical advisers who suggested that updated details should be sought from Mrs Sissling’s GP before a specialist report was obtained. 
29. Mrs Sissling was advised of the outcome by way of a letter dated 20 January 2009 to which she responded, on 11 February 2009, saying that she was disappointed her questions had not been answered. She also said that The Education (Health Standards) (England) Regulations 2003 Regulations did not apply to her as they post dated her ill-health retirement by several years.   
30. TP responded on 25 February 2009 and said that the effect of Mrs Sissling either continuing, with or reducing her hours would be considered following receipt of the medical report from her GP. TP’s letter also explained that before the introduction of the Education (Health Standards) (England) Regulations 2003 the regulations did not define part-time, however it was expected that a limited amount of re-employment would not exceed 50% of a working week but that regardless of the amount of work undertaken the DfE reserve the right to undertake a review at any time to ensure continued eligibility to receive ill-health benefits. 
31. On 4 March 2009, Mrs Sissling wrote again to TP asking for a response to the queries she had raised about the effect of changing her working hours and the comments she had made in her letter of 11 February 2009 about the definition of part-time hours in the 2003 Health Standard Regulations. There followed prolonged correspondence, culminating in a letter dated 26 June 2009, between Mrs Sissling and Teachers’ Pensions as to whether the definition of part-time re-employment following ill-health retirement should apply in Mrs Sissling’s case.  
32. On 11 March 2009, the Scheme’s medical adviser wrote to Mrs Sissling’s GP asking for details of Mrs Sissling’s present condition, visual disabilities, treatment and prognosis. 
33. Mrs Sissling’s GP responded on 31 March 2009 and confirmed that Mrs Sissling’s vision had deteriorated since her last hospital appointment, that there is no specific treatment for her condition and the prognosis was that her condition would gradually and steadily deteriorate.  

34. On 22 June 2009 the Head Teacher of the school where Mrs Sissling works wrote an open letter. Mrs Sissling says, however, that the letter was not released until March 2012 as evidence that she was unable to carry out the full duties of a teacher. The letter said:

“The College Governors are mindful of Mrs Sissling’s medical needs as well as the obligation to ensure that the DDA is fulfilled. Mrs Sissling therefore only teaches Year 12 and 13 students with a limitation established on the group size….To teach larger main school (11 – 16 students) is not possible…

In recognising her disability the college supports her with a range of facilities, for example, a modified large screen computer monitor, she receives appropriate technical support, for example in relation to producing materials and resource development; she has valued the provision of school based documentation in enlarged format as this also aids her with the day to day aspects of work.
Professionally, Mrs Sissling is supported having additional non-contract hours by not being a Form Tutor; she therefore gains from 30 minutes preparation time each day. There is an expectation that she does not cover for absent staff, therefore, the ‘rarely cover’ aspect of teacher conditions of service is not applied to her employment…Mrs Sissling is a valued member of staff and is considered to be a good teacher who is very much respected by students and staff. 

As you will see Mrs Sissling is a very effective teacher who is committed to the students entrusted to her care. She is however limited in her ability to teach like other able bodied colleagues…”  
35. On 25 June 2009, the Scheme’s medical advisers wrote to TP and said:

“It is not the medical fitness for a specific teaching post in a particular school that has to be assessed rather it is the fitness to undertake any form of teaching duties.

In spite of her severe visual impairment she has been able to complete a Psychology Degree with the Open University. Since 2002 she has been teaching small groups of students in small rooms. Prior to that she had been employed as a Support Teacher for pupils with Special Educational Needs (1998 onwards) on a part time basis, initially 0.52 FTE.
The teaching materials that are used by her to teach Psychology are enlarged and reprinted for her and the pupils submit their work word processed in large font. The fact that Mrs Sissling has been working up to 80% of full time with these adjustments in place to take account of her visual impairment is evidence that they have been effective. 
Medically there is no reason why she could not work full time as a teacher with these adjustments in place.” 
36. On 31 July 2009, TP advised Mrs Sissling that in view of the work she was undertaking together with the medical evidence the Scheme’s medical advisers had concluded that she was no longer incapacitated for full-time teaching and therefore her pension would cease with effect from 7 July 2009. The letter said that as Mrs Sissling had received her July pension payment an overpayment had arisen amounting to £241.25 (£194.08 net).  
37. Mrs Sissling complained to TP on 24 August 2009, and to DfE on 10 September 2009, about the decision to stop her pension. Her grounds for complaint were that:

· Repeated requests for a discussion of her circumstances were ignored and then denied.
· The Stage 1 Internal Dispute Resolution Procedure complaint she initiated in March 2009 was still outstanding.
· She had received no reply to her letter dated 26 June 2009.
· The decision to terminate her pension has no basis in law.
· The overpayment of £194.08 should not be subject to any collection activity until such time as her representations have been adequately addressed.
38. TP responded, under Stage 1 of the Internal Disputes Resolution Procedure (IDRP), on 19 November 2009, apologising for the delay in replying to Mrs Sissling’s letters. TP’s letter said:

“When what constituted part-time was defined in the Education (Health Standards) Regulations 2003 this simply gave a statutory basis for what had been long established custom and practice. In practical terms, however, there was no material change that would require TP to take action to inform individual pre April 1997 ill health pensioners.

Contrary to your view, the DCSF medical advisers clearly did take the view that there was a case to consider for stopping your pension…

You state that the decision to stop your pension has no basis in law. That is the central point at issue. I obviously cannot comment on your medical condition, but the medical advisers have found, on the basis of the medical evidence available that you have ceased to be incapacitated and as such the decision to stop your pension is correct in law…

Ordinarily, I would advise you at this point that you have recourse to write to the DCSF at the second stage of the Internal Dispute resolution procedure, but you have already done this…”  
39. On 3 August 2010, Mrs Sissling’s GP wrote an open letter which said: 

“In 1999, I was confidently able to advise both the Educational Personnel Department of the local authority and Teachers’ Pensions that Mrs Sissling was unable to work full-time because of her visual problems. I also advised Teachers’ Pensions that there was no scope for further treatment that might lead to a recovery, and that Mrs Sissling would in my opinion never be capable of undertaking all of the duties of a full-time teacher. I stand by that assessment.

…Mrs Sissling has given me copies of the notes prepared by the Medical Advisers employed by Teachers’ Pensions…The note from [Medical Adviser] dated 25 June 2009 indicates that her assessment has been based primarily on biographical rather than on medical evidence. In effect Mrs Sissling’s successful and highly commendable efforts to cope with the severe limitations imposed by her disability have been counted as evidence against her…My professional view is that Mrs Sissling should have been assessed by an ophthalmologist with a special interest in occupational medicine, before any decision was taken to terminate her pension. The medical assessment by Teachers’ Pensions appears to have taken no account of the prognosis of deteriorating vision. Neither does it acknowledge that a teacher with a severe visual disability will take much longer over tasks such as lesson preparation…”       
40. DfE upheld TP’s decision to stop Mrs Sissling’s ill health pension at Stage 2 of IDRP on 24 November 2009.      
Summary of Mrs Sissling’s position   
41. The DfE based its decision to terminate her pension on an assessment that because she is working more than 0.5 of a working week she should be able to work a full week and that therefore she is no longer incapacitated. There is no basis in the relevant legislation to support this “custom and practice” definition of “part-time”.
42. She teaches 18 hours a week, Monday to Thursday, which constitutes part-time working. The number of hours she has worked has been misrepresented by TP and DfE. She taught for no more that 16 hours a week (64% by TP’s calculation) and that was deemed acceptable by TP in 1999. It was only in September 2007 that her hours increased to 18 hours a week and then only reluctantly because she was asked by the school to help with an increase in the numbers of students wanting to study psychology.  

43. The only grounds, under the relevant legislation, for termination of her  pension are that she ceased to be incapacitated.

44. The DfE medical assessment was based largely on background information. The only medical evidence taken into account by the DfE medical adviser, was from her GP who provided two specialist’s reports from over a decade earlier. There is no current medical information, no consideration of the effects and implication of macular degeneration; no account taken of its progressive nature; no assessment of its impact on normal day-to-day activities. 

45. The recommendation of a previous medical adviser to commission an examination from an independent ophthalmologist was ignored. 
46. Her GP refutes the conclusion drawn by the DfE medical adviser.

47. If as stated all DfE medical advisers have qualifications in occupational health they should comprehend the limitations and overheads imposed by her visual disability.
48. The DfE contravened the Disability Discrimination Act 1995 (DDA), by failing to take account either of the progressive and long-term nature of her condition or of the time required by a disabled person to carry out work-related activities. The 1997 Regulations give TP and/or DfE the right to undertake a review of her entitlement to an ill-health pension, but they do not give TP/DfE the right to terminate that pension unless they can prove beyond the balance of probabilities that she is no longer incapacitated within the meaning of the Regulations, and that she is therefore capable of working full time as a teacher. Given that her disability is the sole basis of her incapacity, any assessment of her incapacity must of necessity also be an assessment of her disability. 
49. The DDA therefore gives her the legal right to have certain factors taken into account, and certain factors disregarded, in any assessment that relates to her disability. If those factors are not taken into account that constitutes discrimination against her as a disabled person. 
50. The general duty imposed by the DDA requires public authorities to have due regard to the need to take steps to take account of disabled persons’ disabilities, even where that involves treating disabled persons more favourably than other persons. There are four factors that should have been specifically taken into account and were not. First the weighting given to the provision of aids and reasonable adjustments is directly contrary to the DDA. Second, the DDA places the burden of proof on TP/DfE so that there should be no question of her having to obtain her own assessment from a specialist consultant. Third, the progressive nature of her condition should have been fully considered. Fourth, the time taken by a disabled person to carry out work-related activities, relative to a person who does not have the disability, should have been assessed and taken into account.      
51. TP suggest that she should obtain a specialist report at her own expense but then say that “even if a report were to be received from a specialist, it is accepted that Mrs Sissling suffers from macular degeneration but that does not mean she is incapacitated”. This strongly suggests that any specialist’s report would have been deemed irrelevant.
52. It was unreasonable of TP to refuse to provide adequate answers to her questions or allow a discussion that might have helped her arrive at a solution that would be fair not just to herself but to her school and her students.  
53. It is correct that there have been “no further reports or evidence” since 1998. That is because she was told that regular consultations would serve no useful purpose. The medical facts of her disability are known and are not disputed. There is no cure, no treatment, only the measures taken, by herself, and her employer, to mitigate the effects of her disability. The most informative source of “relevant evidence” is her GP’s letter of 3 August 2010.  
54. The key issue is whether the opinion of the second medical adviser was “robust” i.e. was she well qualified, thorough, impartial and fair? The decision to cancel her pension was fundamentally wrong, unsupported by medical evidence and made by a medical adviser who was neither a specialist nor independent. 
55. The first and second stage appeal process was obviously and fundamentally flawed. There was no case review by an independent reviewer, no request for a second medical opinion and the second stage appeal was summarily rejected by the same official who made the decision to terminate her pension.  
56. It is accepted by all parties that that the 1997 Regulations do not prescribe the number of hours or the nature of duties that a member can undertake before they are regarded as ceasing to be incapacitated. Therefore there is within the relevant regulations no measure, definition, or objective criterion, either or permitted work or hours that she has contravened. The introduction of such criteria in subsequent legislation is of no relevance in her case.  
57. Part-time employment is specifically permissible under the relevant Regulations. The definition of part-time as defined in the 1997 Regulations is “less than the whole of a working week”.    

58. Since she has not “ceased to be incapacitated” as full-time working is not feasible; and since DfE acted unfairly and unlawfully, in respect of both the relevant statutory regulations and the Disability Discrimination Act her pension should be reinstated, with payment of arrears plus interest, and with no loss of future entitlement. 

Summary of TP’s position  
59. Mrs Sissling returned to part time employment on 6 January 1998 and consequently the question of her continuing entitlement to ill-health retirement benefits falls for consideration under the 1997 Regulations.
60. The decision to stop payment of the ill-health pension was made on the basis that although Mrs Sissling continued to suffer from macular degeneration, she was no longer considered to be incapacitated as defined.
61. The medical review used the same test of incapacity that was applied when Mrs Sissling applied for ill-health retirement, namely that in order to receive ill-health benefits a person must be incapable of undertaking any teaching employment, that is the person cannot, with reasonable adjustments in place, perform a range of teaching roles, not just one specific job.

62. The medical review took into account the response from Mrs Sissling’s GP, which provided no additional or new medical evidence, which suggests that there was no medical activity to report. On this basis a reference to a consultant would have been futile. Mrs Sissling was fully aware of the review and so had the opportunity to contribute additional medical information, if she had wished. Even if a report were to be received from a specialist it is accepted that she suffers from macular degeneration but this does not necessarily mean that she is incapacitated.  
63. It remains open to Mrs Sissling to re-apply for ill-health retirement under the current arrangements if she so wishes. 

Summary of DfE’s position  
64. When TP became aware of the number of hours Mrs Sissling was working in 2008, it prompted a review of her pension as the indications were that she was no longer incapacitated. As part of the review TP wrote to Mrs Sissling’s GP and asked them to provide information on the condition that led to her being awarded ill-health benefits from 1995 to the present day.

65. When Mrs Sissling’s GP responded to TP on 31 March 2009 he provided a short covering letter and enclosed two letters from a consultant ophthalmologist dated 22 May 1996 and 20 October 1998. The report dated 20 October 1998 suggested that Mrs Sissling be seen again in approximately two years however no further reports or evidence were submitted.
66. The medical adviser for the DfE carefully considered all the information available including the reports received from Mrs Sissling’s GP, and after reviewing her case, and applying the same test as that at the time of her ill-health retirement, the view was that Mrs Sissling was no longer “incapable by reason of mind or body of serving efficiently as (a teacher)”. 

67. Evidence presented by Mrs Sissling’s GP suggested that regular reviews were deemed unnecessary. The Department has therefore based its decision on the information available to them at the time, which it had every reason to believe to be the most up to date evidence then available. If Mrs Sissling feels that she is able to present some further/more recent evidence then the DfE is willing to consider this.   
Conclusions

68. The central issue is Mrs Sissling’s continued eligibility to receive an ill-health early retirement pension. DfE say that the decision to stop payment of the ill-health pension was made on the basis that although Mrs Sissling continued to suffer from macular degeneration, she was no longer considered to be incapacitated as defined. Mrs Sissling contends that the decision to terminate her pension was wrongly based on an assessment that because she is working more than 0.5 of a working week she should be able to work a full week and that therefore she is no longer incapacitated. 

69. Under the 1997 Regulations a teacher granted ill-health retirement who is later employed by a local authority as a teacher (whether full or part-time) is automatically regarded as having ceased to be incapacitated such that payment of his or her pension ceases.  Under the 1988 Regulations there is only a provision that the pension stops if the person is no longer incapacitated (ie no longer unfit by reason of illness or injury to serve as a teacher).  The decision as to whether or not a pensioner has ceased to become incapacitated falls to the Secretary of State (whose function in this regard is discharged by TP).
70. As TP concedes, there is not, and never has been, any reference in the 1988 or 1997 Regulations to the number of hours a teacher with an incapacity pension derived from the 1988 Regulations may work as a teacher. However, by convention teachers granted ill-health early retirement before 1April 1997 are able to return to part-time work (up to 2.5 days each week) without losing their ill-health pension, in other words they were not regarded as “no longer incapacitated”.  
71. Similarly, it was (and still is) taken that anyone working full-time as a teacher could not still be incapacitated.  If they were working full-time it is presumed that they are fit to work as a teacher. Mrs Sissling argues that there is no basis in the relevant legislation to support this “custom and practice” definition of “part-time” and therefore she should still be regarded as incapacitated even though she works in excess of 50% of full-time hours.
72. The presumption that someone who is teaching full-time is presumed to be fit to work as a teacher was formalised in the 1997 regulations – but only for those whose ill-health pensions arose under the 1997 regulations. In my judgment the reason for the change was that there was a recognised difference between practice and the regulations before 1997.  Plainly the 1997 regulations are different. If they had meant the same as the 1988 regulations, there would have been no need for the amendment to have been made.
73. Of course it is not inevitable that Mrs Sissling must be fit to serve as a teacher just because she is now working 18 hours a week (which equates to 80% of the full-time equivalent). Although that she is doing so certainly indicates that she may be fit to teach full-time, but it is not totally conclusive.
74. Although the appointment of a teacher and his or her health and physical capacity for teaching is a matter for the employer (now under the 2003 Health Standard Regulations) whether a person has ceased to be incapacitated (ie is no longer unfit by reason of illness or injury to serve as a teacher) is a matter for TP under the 1997 Regulations.  For pre 1997 ill health retirees the issue is one of fact and it is not sufficient for TP simply to say that if such a person has been employed for more than 50% of the full-time equivalent then he or she can be deemed fit to serve as such.  On the contrary it is necessary for TP to reach a proper decision as to that person’s fitness to serve or otherwise. That the person concerned may have put themselves forward for such employment and indeed carried out such work successfully will be strong evidence, it may well be so strong as to justify a general working assumption that the person is “fit to serve” but it will not be conclusive in all cases. 
75. TP reviewed Mrs Sissling’s eligibility to continue to receive an ill-health pension on two occasions. I do not find any failing in TP deciding to conduct a review of Mrs Sissling’s case as a review of a teachers' continuing incapacity and employment is contemplated by regulation E13 in these circumstances. 
76. The first review was in September 1999 when Mrs Sissling was working 64% of the full-time equivalent. On that occasion, based on evidence provided by Mrs Sissling’s GP, the DfE medical adviser concluded that Mrs Sissling was still incapacitated from teaching on a full-time basis. However, by October 2008, when TP undertook the second review Mrs Sissling had increased the number of hours she worked to 80% of the full-time equivalent. The DfE medical adviser had before him a report from Mrs Sissling's GP, dated 31 March 2009, which confirmed that Mrs Sissling’s vision had deteriorated and that there is no specific treatment for her condition which would gradually deteriorate. The medical adviser also referred to the the adjustments in place to aid Mrs Sissling in her teaching and commented that the additional support provided had been effective in allowing Mrs Sissling to work 80% of the full time equivalent.  On that basis, the DfE medical adviser concluded that Mrs Sissling was capable of full-time teaching. Given the number of hours Mrs Sissling was by then teaching each week and the evidence provided I see no grounds to conclude that the decision to stop payment of Mrs Sissling’s ill-health early retirement pension was unreasonable.
77. Mrs Sissling submits that the number of hours she has worked has been misrepresented. As previously stated Regulation E13 permits TP to undertake review of a teacher’s continuing incapacity and employment regardless of the number of hours the individual has worked. But, in any event, even by Mrs Sissling’s own admission the number of hours she has worked significantly exceeds the amount TP conventionally find acceptable for a teacher who was granted ill-health early retirement before 1April 1997 to work before losing their ill-health pension.     
78. Although Mrs Sissling submits that the recommendation to commission an examination from an independent ophthalmologist was ignored and also that TP have suggested that any specialist’s report would have been deemed irrelevant she herself has said “The medical facts of her disability are known and are not disputed. There is no cure, no treatment, only the measures taken, by herself, and her employer, to mitigate the effects of her disability.” I therefore concur with TP that there would appear to be no purpose in obtaining a report from an independent specialist. 
79. Mrs Sissling says that the most informative source of “relevant evidence” is her GP’s letter of 3 August 2010. Clearly this evidence was not available to the DfE medical advisers at the time of the second review so could not have been taken into consideration. However, Regulation E13(3)(b) states that an ill-health pension may become payable again “from the start of any renewed incapacity.” Thus, it remains open to Mrs Sissling to reapply under E13(3)(b) and present the most recent evidence provided by her GP and her school. Should Mrs Sissling choose to make an application under Regulation E13(3)(b) she will of course retain the right, in the event of that the application is unsuccessful, to make a further application to my office, having first exhausted the respondents’ appeal process. 
80. Mrs Sissling argues that the general duty imposed by the DDA requires public authorities to have due regard to the need to take steps to take account of disabled persons’ disabilities, even where that involves treating disabled persons more favourably than other persons. The DDA has now been repealed and replaced by the Equality Act 2010. In determining Mrs Sissling’s eligibility to continue to receive an ill-health pension TP are not undertaking a public function. They are acting as a “responsible person” in relation to an occupational pension scheme (Part 5, Chapter 2, Section 61 of the Equality Act). Their actions, therefore, fall to be considered by reference to the non-discrimination rule which is assumed to be included in an occupational pension scheme. By virtue of the non-discrimination rule, a responsible person must not discriminate against another person in carrying out their functions in relation to the pension scheme.

81. The question is, therefore, whether TP treated Mrs Sissling less favourably than they would treat others by reason of her disability when deciding her eligibility to continue to receive an ill-health pension. If Mrs Sissling can establish a prima facie case that TP discriminated against her on the grounds of her disability, it would then be for TP to prove that they did not. In order to establish a prima facie case, Mrs Sissling needs to be able to show that TP treated her less favourably than a comparator whose circumstances are not materially different to hers. 
82. The nature of an ill-health pension inevitably means that the focus will be on the person’s condition or disability. This does not mean that they are being treated less favourably. Amongst the factors TP considered there are several which Mrs Sissling objects to: the weighting given to the provision of aids and reasonable adjustments, the burden of proof TP/DfE have placed on her to obtain her own assessment from a specialist consultant, the progressive nature of her condition and the time taken by a disabled person to carry out work-related activities, relative to a person who does not have the disability both of which she says have not been fully considered.     

83. Mrs Sissling argues that TP gave greater weight to disability related issues and, as a result, discriminated against her. However, this is not the test for establishing discrimination. Mrs Sissling would still have to show that she has been treated less favourably than an appropriate comparator. Insofar as the nature of her condition and the time taken by a disabled person to carry out work-related activities is concerned the weight which is attached to any of the issues considered by TP is for them to determine. They are required to give consideration to all the relevant evidence, but the weight they give to that evidence is entirely a matter for them. Whilst a different decision maker may have given less (or more) weight to these factors, I do not find that TP should have acted differently. As for whether TP’s actions amount to discrimination, I do not find that Mrs Sissling has shown that she has been treated less favourably than an appropriate comparator in the circumstances.
84. Mrs Sissling contends that the first and second stage appeal process was obviously and fundamentally flawed. Stage 1 and 2 of IDRP constitute reviews of the original decision undertaken by TP. There is no specific obligation on officials acting in their capacity as the Stage 1 or 2 appointed persons to seek out or obtain further evidence. It is their role to consider the processes undertaken and ensure that all relevant matters and evidence have been taken into account and in my judgement this is what has happened. 
85. I fully appreciate the position in which Mrs Sissling finds herself and I do have some sympathy for her in dealing with a distressing condition. However, in the light of all the circumstances, I do not uphold Mrs Sissling’s complaint.
JANE IRVINE 

Deputy Pensions Ombudsman 
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