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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr B Fitzgerald

	Scheme
	Teachers' Pension Scheme

	Respondents
	Teachers' Pensions


Subject
Teachers’ Pensions are seeking repayment of an overpayment that accrued over 10 years which Mr Fitzgerald believes he should not be asked to repay. 
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Teachers’ Pension because the caused Mr Fitzgerald unnecessary distress and inconvenience. 
DETAILED DETERMINATION

Relevant Regulations 

E4 Entitlement to payment of retirement benefits

(5)  In Case D the person-

(a) has attained the age-

(i) of 50, if he is not a post-5th April 2006 entrant and attained that age before 6th April 2010, or 

(ii) of 55 in any other case, 

(b) has ceased after attaining that age but before attaining the normal pension age to be in pensionable employment or excluded employment, 

(c) is not within Case C, and 

(d) has not received and is not to receive compensation under Part III of the Teachers (Compensation for Redundancy and Premature Retirement) Regulations 1997 (discretionary compensation for termination), and his employer has notified the Secretary of State in writing-

(i) that his employment was terminated by reason of his redundancy or in the interests of the efficient discharge of the employer's functions, and 

(ii) that the employer has agreed that he should become entitled to retirement benefits under this Case.

E14 Abatement of retirement pension during further employment

(1)Subject to paragraph (1B), this regulation applies while a person who has become entitled to payment of a teacher's pension is employed-

(a) in pensionable employment, comparable British service or employment which would have been pensionable but for-

(i) his having made an election under regulation B5 (election for employment not to be pensionable), or 

(ii) his having attained the age of 75, 

(b) in full-time employment which is not pensionable employment by reason of the fact that the employment commenced on or after 1st April 1997 and the person falls within regulation B1(5A) but has not made an election under regulation B6(1A), or

 (c) in part-time employment in a capacity described in paragraphs 1 to 9 of Schedule 2 which is not pensionable employment. 

(1B) This regulation shall not apply in respect of a pension (or a part of a pension) to which a person is entitled by virtue of regulation E4(5A). 

(2) If the person is concurrently both in employment falling within paragraph (1)(a) and in employment falling within paragraph (1)(b), this regulation applies only in respect of the former. 

(3) Where this regulation applies-

(a) if the amount of the person's salary in the employment during the tax year equals or exceeds  B+C  in any tax year, no pension shall be paid in that tax year; and 

(b) in any other case, the pension to which the person is entitled in any tax year shall be reduced if necessary so as to secure that the pension paid during that tax year does not exceed

where-

A is the amount by which the person's salary in the employment during the tax year falls short of B + C - D,

B is the salary of reference determined in accordance with paragraph (3A), (3B) or (3C) 

C is the amount (if any) by which, immediately before the first day of the employment, B would have increased if it had been the annual rate of an official pension within the meaning of section 5(1) of the Pensions (Increase) Act 1971 beginning, and first qualifying for increases under that Act, on the same date as  

(i)where the salary of reference is determined in accordance with paragraph (3A), the pension, and

(ii)where the salary of reference is determined in accordance with paragraph (3B), the last day of employment at that salary. 

P is the full annual rate of the person's pension during the tax year in question as increased under the Pensions (Increase) Act 1971 but disregarding the effect of paragraphs (6) or (7); and

Q is the total of -

(a)the full annual rate of the person's pension,

(b)the full annual rate of compensation payable under regulation 7 (mandatory compensation for premature retirement) of the Teachers (Compensation for Redundancy and Premature Retirement) Regulations 1997, and

(c)the full annual rate of all compensation payable under regulation 12 (discretionary compensation for premature retirement) of those Regulations,

for the tax year in question, as increased under the Pensions (Increase) Act 1971. 

(3A) The salary of reference for a person whose most recent entitlement to payment of a teacher's pension arose before 1st January 2007 is, or where his previous employment was part-time, is the full-time equivalent of, the highest annual rate of contributable salary that was payable to the person during the 3 years ending immediately before he became entitled to payment of the pension, or, if applicable, the highest annual rate of contributable salary that was payable to him during the 3 years ending immediately before he ceased to be employed in any pensionable employment entered into by him after he became entitled to payment of the pension, whichever is greater. 

(3B) The salary of reference for a person whose most recent entitlement to payment of a retirement pension arises on or after 1st January 2009 is-

(a) where the person's average salary was the amount specified in regulation E31(2)(a), the highest annual rate of contributable salary that was payable to him during the 365 days ending immediately before he became entitled to payment of the pension, or, if applicable, the highest rate of contributable salary that was payable to him during the 365 days ending immediately before he ceased to be employed in any pensionable employment entered into by him after he became entitled to payment of the pension, whichever is the greater, and 

(b) where the person's average salary was the amount specified in regulation E31(2)(b) or (2A), the highest annual rate of contributable salary that was payable to him during his average salary service or, if applicable, the highest rate of contributable salary that was payable to him during any period of pensionable employment entered into by him after he became entitled to payment of pension, whichever is the greater 

or, in either case, where the previous employment was part-time, the full-time equivalent of such salary. 

(3C) The salary of reference for a person whose most recent entitlement to payment of a retirement pension arises on or after 1st January 2007 but before 1st January 2009 is the salary referred to in paragraph (3A) or (3B) whichever is the higher. 

(4) Where a pension falls to be reduced under paragraph (3)(b) in any tax year, the Secretary of State shall pay the pension in accordance with regulation E33(4) at the rate which is appropriate without taking account of the reduction until the amount to which the pension is to be reduced (on the assumption that the person will remain in employment at the same salary for the remainder of the tax year) has been paid.

 (5) Once the appropriate amount of pension has been paid as mentioned in paragraph (4), no further payment shall be made during that tax year unless the person ceases to be in the employment or is in employment at a lower salary in which case the Secretary of State shall pay pension during the remainder of the tax year to the person of such amount and at such times as is necessary in order to secure the result described in paragraph (3). 

(6) Where the actual pension paid in any tax year has exceeded the amount which should have been paid by virtue of paragraph (3) ("the excess payment") the retirement pension payable in the subsequent tax year shall be reduced by the excess payment. 

(7) Where by virtue of regulation E1(3) the retirement pension is not reduced in any tax year in accordance with paragraph (6), the retirement pension shall be reduced in the following tax year by the balance of the excess payment and this reduction shall be repeated in each tax year until the total amount of the reduction of the retirement pension is equal to the amount of the excess payment.

 H3 Records and information

(4) Without prejudice to paragraph (2) a person who has become entitled to payment of a teacher's pension and who takes up employment such as is described in regulation E14(1) shall-

(a) within 14 days of taking up such employment notify the Secretary of State giving details of the salary in the employment; and 

(b) within 14 days of any change in salary notify the Secretary of State.

The provision (above) is subject to modification.

 Material Facts

1. Mr Fitzgerald applied for premature retirement Mr Fitzgerald by completing an application form on 14th July 1997 upon which it stated that ‘subsequent teaching employment may result in the reduction or suspension of your pension’. A further declaration on the application form said, ‘I will inform Customer Direct Pensions at the TP (Teachers’ Pensions) if I begin employment in education at any time during my retirement’. The declaration also stated, ‘I understand that, in the event of any change in pension entitlement, any resultant over-issue of retirement benefits will have to be refunded.’. 

2. A statement of award for the premature retirement was issued to Mr Fitzgerald on 19 August 1997.  Enclosed with it was Leaflet 192 which explained the obligations of a member in cases where they resume employment after receiving their benefits. Leaflet 192 states, ‘you cannot receive a teacher’s pension and a teacher’s salary out of public funds at the same time if they add up to more than the salary you could have earned as a teacher if you had not retired’. Leaflet 192 goes on to explain that a member needs to notify Teachers’ Pensions (TP) and, if they fail to do so, the overpaid pension would be required to be repaid. Leaflet 192 further explains what will happen once a member returns to work and how the abatement principles work. 

3. On 1st September 1997 Mr Fitzgerald started receiving premature retirement benefits from Teachers’ Pension Scheme (TPS).  He received an additional 6 years 243 days in pensionable service from the Funding Agency for Schools as compensation for loss of future pensionable employment.

4. Mr Fitzgerald was then re-employed: 

· From 20 April 1998 to 31 August 1998 with London Borough of Bromley, on a full time basis, 

· From I January 1999 to 31 August 1999 on a part time basis with London Borough of Kingston-upon-Thames, 

· From 1 September 1999 to 31 August 2001 he was employed full time with Medway Towns Local Authority, 

· He worked full time from 1 September 2001 to 31 August 2007 with London Borough of Southwark, and 

· From 1 September 2007 until 31 August 2010, he worked for St Thomas the Apostle School in the London Borough of Croydon. 

5. Mr Fitzgerald notified TP that he was re-employed in 1999 by completing a certificate of re-employment in September 1999. TP confirmed to Mr Fitzgerald on 12 November 1999 that based on the information given, that his re-employment from September 1999 to 5 April 2000, his pension for the tax year would not be abated.  TP were not advised about Mr Fitzgerald’s part time employment and had not therefore taken this into account. 

6. On 12th November 1999 TP also however told Mr Fitzgerald that his earnings limit was £18,862.01 and that a further certificate was necessary if his employment continued or ended. 

7. TP issued further Certificates for completion on September 2000 and July 2001. These were not returned by Mr Fitzgerald nor did he otherwise advse TP of his re-employment.  Accordingly TP assumed that there was nothing further to declare. 

8. TP reviewed the matter again in September 2008 as a result of having changed their processes from April 2008. TP identified Mr Fitzgerald as a member having pensionable service on their records. TP say while they changed their processes this does not replace the obligations a member has to inform them of any changes to their circumstances. 

The overpayment

9. From 6 April 1999 to 5 April 2000, Mr Fitzgerald earned in total £22,900.37. The earnings limit for pension purposes was £18,862. TP say the pension should have ceased in November 1999. The pension overpaid from December 1999 to April 2000 less tax adjustment was £2,651.09.

10. From 6 April 2000 to 5 April 2001, Mr Fitzgerald earned £25,765.59 and the earnings limit was £19,198.21. The pension should have ceased in September 2000, the net overpayment is £5,721.00.

11. The net overpayment from 6 April 2001 to 5 April 2002, was £10,332.68. This was based on earnings of £32,703.13 and an earnings limit of £20,215.51. TP say they should have suspended the pension the whole period. 

12. From 5 April 2002 to 5 April 2003, Mr Fitzgerald earned £39,688.76 and his earnings limit was £19,419.78 (the reduced limit arising as a result of increases in his pension rate his from 55th birthday). TP say the net overpayment is £11,349.70, as the pension should have been suspended. 

13. TP say that Mr Fitzgerald’s pension ought to have been suspended from 6 April 2003 to 5 April 2004 because his earnings were £46,096.31, the earnings limit being £19,694.94. The net overpayment is £11,609.97.

14. Again for 6 April 2004 to 5 April 2005, Mr Fitzgerald’s pension should have been suspended for the whole year, as his earnings were £47,392.23 and his earnings limit was £20,247.37. The net pension overpayment is £11,926.43.

15. Mr Fitzgerald’s pension should have been suspended from April 2005 to April 2006 as his earnings for the year were £48,771.46, and he had exceeded the earnings limit of £20,875.90. The net overpayment is £12,296.43.

16. From 6 April 2006 to 5 April 2007, Mr Fitzgerald’s earnings were £49,642.70 and he had exceeded his earnings limit of £21,440.42. TP say they should have suspended the pension for the whole year therefore TP overpaid his pension by £12,633.93 (net). 

17. The pension should also have been suspended from April 2007 to April 2008, as Mr Fitzgerald’s earnings of £40,930.47 exceeded the earnings limit of £22,212.27. TP overpaid the pension of £13,086.52.

18. From 6 April 2008 to 5 April 2009, Mr Fitzgerald earned £34,650 and his earnings limit was £23,076.91. TP should have suspended his pension from July 2008 to April 2009, and as a result they overpaid his pension. The overpayment is £3,004.85. 

19. From April 2009 to April 2010, Mr Fitzgerald earned £36,417.66 and the earnings limit was £24,231.48. The pension should have been suspended from July 2009. TP calculated that during the period in question , Mr Fitzgerald was entitled to receive a pension for 93 days, therefore the net overpayment is £399. 81.

20. The total net overpayment as calculated by TP was £90,854.22.  Mr Fitzgerald was due a pension from his re-employment and TP withheld the lump sum of £20,598.12 and reduced the overpayment. The amount TP are seeking to recover is £70,256.10.

Summary of Mr Fitzgerald’s position  
21. Mr Fitzgerald completed a certificate of re-employment in 1999 and TP confirmed that his pension would not be abated. 

22. Mr Fitzgerald notified TP over the telephone in August 2001 that he would be returning to work in September 2001, but nothing further was heard from TP. 

23. Mr Fitzgerald contacted TP on 6 August 2003 to inform them that his employer, London Borough of Southwark, had missed making their pension contribution in relation to his employment. He asked TP to check whether the pension contributions were up to date. TP wrote back in November 2003 saying they will investigate with his employer and seek confirmation that the contributions are up to date. TP confirmed in March 2004 that the employer was deducting the contributions and advised Mr Fitzgerald to check his payslips regularly. 

24. Mr Fitzgerald emailed TP in May 2007 saying his was planning to retire that summer (2007). TP replied that the retirement age was 60. He was advised to visit the TP website and was told the maximum service he can accumulate was 45 years. However during the course of the investigations, TP discovered that Mr Fitzgerald had retired in September 1997. They advised him that that he could not make further contributions into the TPS unless he completed an Elected Further Employment (EFE) form and TP had no record that he had. They advised Mr Fitzgerald that he should seek a refund from his employer in relation to contributions deducted. 

25. In response to TP email, Mr Fitzgerald requested a retrospective EFE form so that his pensionable service would be up to date. Mr Fitzgerald elected to re-join the TPS on June 2007. On June 2007, TP confirmed that the pensionable service was brought up to date from September 2000 to March 2006. 

26. TP contacted Mr Fitzgerald in September 2008 saying they had been notified by London Borough of Croydon of his re-employment. They asked him to complete a certificate of re-employment. TP contacted Mr Fitzgerald in March 2009 to inform him that they had overpaid his pension from 2000 and they were seeking the recovery of £90,854.22. 

27. Mr Fitzgerald says that TP never asked him to complete a certificate of re-employment; it was his employer, London Borough of Croydon, who asked him to complete the certificate of re-employment. Mr Fitzgerald says that throughout his re-employment he has been making pension contributions and would have thought TP would have taken action in relation to his re-employment. He says that TP should share the responsibility for the overpayment arising. 

28.  Mr Fitzgerald’s employer, St Thomas the Apostle College, said that the onus was on Mr Fitzgerald to inform TP of his re-employment and they cannot be held responsible for the overpayment. 

29. Mr Fitzgerald’s legal representatives commented that TP were able to act on information received from London Borough of Croydon whereas they failed to act on information supplied by Mr Fitzgerald. Mr Fitzgerald was not told to complete a certificate of re-employment once TP realised in 2007 that Mr Fitzgerald was re-employed. 

30. The legal representatives, further added that TP themselves state that they changed their procedures in 2008, as they were not robust prior to this date. TP systems failed and Mr Fitzgerald is being asked to repay amounts of money which would not have arisen had TP’s internal procedures been more robust. 
31. In addition, the legal representatives add that TP did not send a certificate of re-employment to Mr Fitzgerald therefore he could not complete a form which was not sent in the first place. Mr Fitzgerald told TP that he was re-employed and they knew from their own records that he was making additional contributions into the Teachers’ Pension Scheme. TP have not clearly explained whether the overpayment is net of tax or gross, if it is gross then allowances need to be made for the tax Mr Fitzgerald has paid. Finally, Mr Fitzgerald wants me to clarify what constitutes financial hardship. 
Summary of TP’s position  
32. TP is a statutory scheme and Regulation E4 (5) allows a member to retire from 50 on grounds of redundancy. This is referred to as premature retirement. Regulation E14 states a pension needs to be abated when a member is employed in pensionable employment. Regulation H3(4) states that a member needs to inform the Secretary of State (in effect TP really) of his re-employment. 

33. TP in 1998, with the agreement of the Department for Education (DfE) set up a separate Pensioner Services Section, which monitored and applied abatements, where a member submitted certificate of re-employment. In 1999 TP trawled through records and sent certificates to members who may have returned to employment. 

34. Annual returns sent by employers rarely provide information about the current tax year and cannot be used to establish earnings. Therefore TP rely on members to return certificates of re-employment. The annual returns do not include figures which can replicate the information included in the certificates of re-employment. 

35. Certificates were issued to Mr Fitzgerald but were not returned. 
36. Moreover in 1998 when TP had received a certificate, they confirmed the annual earnings limit because the certificate did not include the part time employment, as TP were not aware that Mr Fitzgerald was working part time. 

37. TP refined their processes in April 2008, where if a service record was recorded against a retired member they contact the member to ascertain whether they were in employment. 

38. TP acknowledge that Mr Fitzgerald contacted TP at various times and informing them that he was employed. However, TP say that the fact remains Mr Fitzgerald still had an obligation to complete a certificate of re-employment. 

Conclusions

39. There are two issues which need to be addressed; whether TP should have acted on the information Mr Fitzgerald supplied in relation to his re-employment, and whether Mr Fitzgerald still had an obligation to complete a certificate of re-employment. 

40. Neither Mr Fitzgerald nor TP disagrees with the principles behind the abatement of his pension nor with the amounts that should have been abated. It is clear that Mr Fitzgerald’s pension needed to be abated as it obviously exceeded his earning limit for each tax year. Mr Fitzgerald asks whether the overpayment is net or gross, but it is clear that TP have confirmed this to Mr Fitzgerald in writing and it is net overpayment taking into account any tax already deducted. 
41. I agree with Mr Fitzgerald that TP’s systems were lax, in that there were two departments within TP, one dealing with pensionable service and the other with abatements, but neither department communicated with each other as it should have. Mr Fitzgerald was communicating, in 2001, 2003 and 2007, with the department which dealt with pensionable service and membership but not the department which dealt with abatements. I do not think it is reasonable for a member to know that they need to contact separate departments dealing with different aspects of related issues, particularly when this is not well advertised by TP.

42. It is maladministration by TP in 2001, 2003 and 2007 in that, even after knowing Mr Fitzgerald was employed, they did not act on the information.

43. However, despite this, Mr Fitzgerald still had an obligation to inform TP that he was employed and his pension needed to be abated accordingly. Mr Fitzgerald did complete a certificate of re-employment in 1998 so therefore the whole concept of completing the certificate was not alien to Mr Fitzgerald. It seems clear that he knew that his pension should be affected by his employment however Mr Fitzgerald cannot reasonably argue that as he did not receive a certificate of employment from TP, this somehow means he can continue to benefit from an unabated pension plus his salary. 
44. I am surprised that Mr Fitzgerald did not notify TP that he was re-employed especially as his annual earnings was well in excess of £40,000 a year for some seven years. Having been in receipt of his pension for this period, he should have realised that he should not have been in receipt of a pension plus £40,000 in earnings. Therefore, while TP did not send the forms, it did not mean Mr Fitzgerald could not have actively chased TP and told them that he is receiving a pension unabated. 
45. It follows from all I have said that in my view Mr Fitzgerald failed to return certificates of re-employment annually despite having agreed to do this when signing the application form he submitted for premature retirement, and despite information supplied through Leaflet 192 highlighting his obligations.  He also failed to adhere to do as he promised to do despite being aware of his obligation as demonstrated in 1998, when he did complete a certificate. It is as a result of Mr Fitzgerald’s failure that he finds himself in a position of having to repay in excess of £70,000 in pension overpayments. 

46. Mr Fitzgerald has had the benefit of receiving a pension and having access to additional funds to maintain his lifestyle which he otherwise would not have had. Mr Fitzgerald will need to repay the amounts he has been overpaid, and TP need to come to an arrangement with him that ensures that the repayment does not cause undue hardship. 

47. Undue hardship to my mind means TP completing a means assessment and both parties agreeing to repay the overpayment within a reasonable period of time.  Typically the repayment should cover the period Mr Fitzgerald received his unabated pension. This means, the repayment should be made over a 10 year period. However, I shall allow both parties to come to an agreement on how to repay the overpayment. 
48. With regards to the lack of communication within TP, something they have addressed in April 2008, this did allow the situation to continue in which Mr Fitzgerald’s benefits were not abated but as I said above it is not the main reason why the benefits were not abated. However, in recognition of the poor administration, TP must pay Mr Fitzgerald compensation for distress and inconvenience that this has caused him. 

Directions   

49. Within 28 days of this Determination, Teachers’ Pension need to: 

· Come to an arrangement with Mr Fitzgerald that the repayment of the overpayment does not cause Mr Fitzgerald any undue hardship, and 

· Pay Mr Fitzgerald £200 as compensation for distress and inconvenience they caused him. 

JANE IRVINE 

Deputy Pensions Ombudsman 

21 August 2012 
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