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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Miss J Cunningham

	Scheme
	Royal Bank of Scotland Group Pension Scheme (the Scheme)

	Respondents
	The trustees of the Scheme (the Trustees)


Subject

Miss Cunningham is complaining about the decision of the Trustees to recover an overpayment of £4,162.72. She claims she relied on the money to her detriment. In addition, Miss Cunningham considers the repayment terms offered are unfair, that the Trustees should not be able to arbitrarily deduct money from her pension until my office’s investigation has concluded, and the compensation she has been offered is inadequate. She also complains about the level of service she received from RBS when she was setting up her benefits.
The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld because the Trustees are legally entitled to recover the overpayment, and it was reasonable for Miss Cunningham to realise the payments being made were too high. The Trustees have made an offer to account for distress and inconvenience caused by the level of service she received, and I do not consider an additional payment is appropriate.

DETAILED DETERMINATION

Material Facts

1. Following receipt of a pension sharing order, Royal Bank of Scotland Group Pension Services (RBS) wrote to Miss Cunningham on 29 September 2010 to set out the benefits she was entitled to, including a full pension, if she chose that option, of £10,464.84 a year. 

2. As Miss Cunningham was over the age of 60, she was able to take an immediate pension and in November she submitted the relevant forms to enable payment. 
3. On 1 December RBS wrote to Miss Cunningham and enclosed a retirement benefit statement, setting out that she would receive £10,464.84 a year, which would be paid monthly starting on 18 December, and backdated to 1 September. Her birth and marriage certificates were enclosed with this letter and she was told she would be sent a payslip for her first pension payment, and thereafter only if her net pension changed by more than £1.
4. Miss Cunningham was informed of the value of her annual pension on other occasions before her benefits were set up, such as a letter to her dated 2 November, a payment instruction form on 23 November, a letter to Mantle & Co (her advisers) on 24 November and a further payment instruction form on 26 November. The Trustees say there was also a letter of 16 November, to which Mantle and Co responded, confirming the amount of benefit, but if those letters exist, copies are not on file.

5. On 9 March 2011, RBS wrote to Miss Cunningham to inform her that her benefits had been “inadvertently doubled” and she had received £4,162.73 more than she was entitled to. RBS apologised for the error and any inconvenience caused by it and asked her to forward a cheque for the overpaid amount.
6. They explained that in December 2010 she received £5,534.83 instead of £2,767.41 (£2767.41 overpaid), and in January and February 2011 (when her normal regular payments began) she received £1,395.34 each month, instead of £697.68 (£697.66 overpaid). She was asked to provide a cheque to cover the total overpayment.

7. Miss Cunningham subsequently requested details of the Internal Dispute Resolution procedure (to raise the complaint formally with the Trustees), saying she had changed her financial position. RBS responded on 25 March and said that as the overpayment was significant, they were prepared to offer repayment of the money over a period of 12 months, at a rate of £346.97 per month. She was asked to confirm whether the suggestion was acceptable to her.
8. Miss Cunningham disagreed with the repayment terms offered and claimed to have suffered greatly because of the matter. 
9. She listed other problems she had encountered when arranging payment of her benefits. For example: RBS had not enclosed a benefit statement with their 29 September letter (one was sent on 28 October when she contacted them about it); RBS initially informed her she could take tax free cash but approximately two weeks later she was told this option was not available as her ex husband’s benefits had not yet come into payment; she did not receive RBS’ confirmation letter of 1 December; she did not receive payslips for February, May, June, September, October or November 2011; and in a letter dated 25 March 2011, she was addressed as “Mrs Burgess”. 

10. In response to Miss Cunningham’s complaints, the Trustees suggested repayment over a period of 36 months (£115.63 a month). They acknowledged the complaint about the level of service she received, and apologised for it and offered £300 to account for any inconvenience and distress she suffered.
11. Miss Cunningham informed the Trustees on 5 January 2012 that although the 36 month repayment period was still not satisfactory, she accepted it as an interim solution as it was more reasonable than the original suggestion of 12 months. Miss Cunningham wrote to the Trustees again on 21 January to say that as the complaint was being investigated in my office, no deductions should be made pending the outcome. The first deduction was, however, made in February. 
 Summary of Miss Cunningham’s position  
12. She says she was not advised of the level of her monthly pension prior to it being put into payment and it was perfectly possible in the circumstances that she did not realise she had been overpaid. 
13. She did not receive the letter of confirmation dated 1 December and was too upset at the time with multiple bereavements of close relatives and a friend to query the amount she received in December or January. She said she was too upset to deal with practical matters of any kind during that period.

14. She says it was unreasonable for the Trustees to begin arbitrarily deducting £115.63 from her pension in February 2012, before a decision of the Pensions Ombudsman. She questions whether £115.63 is a fair deduction, as it is a significant reduction in her monthly income, or if the Trustees should recover the overpayment at all, being that it was their error.

15. It was unreasonable for RBS to request payment of the overpayment in one instalment in their initial letter of 9 March. RBS were aggressive and did not apologise for the error, only the distress caused, and no compensation was offered.

16. Anyone would have been distressed by all the maladministration, errors, implied accusations, failure to genuinely apologise, unreasonable attitudes on the part of staff regarding repayment and also of failure to atone for the mistakes in any way apart from an offer of £300 compensation.

17. Miss Cunningham says she spent a total of £2,283.57 in unusual expenditure during the relevant period, although considers the amount she spent was probably more than this because of the extra she spent on petrol, clothes and food in Waitrose. The identified expenditure is spread across a dozen or so items of luxury food, drink, furnishings, clothing and holidays. Following notice of the overpayment, she has started to cut down on her spending.

18. She says the credit card statements she provided show she spent much less in October and November 2010 than she did between December 2010 and January 2011. Also her spending in the second half of March was markedly lower (following notification of the overpayment).

19. Miss Cunningham would like the deductions to her income to be spread over a longer period of time, and to receive compensation over and above the £300 already paid to her by the Trustees.

Summary of the Trustees’ position  
20. Miss Cunningham’s pension was not calculated incorrectly – it was inadvertently put into payment at twice the correct amount for a very short period of time.
21. She was advised of the correct amount of her pension on several occasions, for example in a benefit statement issued on 28 October 2010, a follow up letter of 16 November and subsequently her adviser at Mantle & Co acknowledged this amount in their reply. Reference was also made to the value of her benefit in a further statement sent on 22 November, two payment instruction forms on 23 and 26 November and finally a letter dated 1 December.

22. A person cannot rely on the defence of change of position if they did not act in good faith. It is very unlikely that Miss Cunningham did not notice she was receiving more than she was entitled to, and therefore cannot rely on the defence.

23. Miss Cunningham was not told what her pension would equate to on a monthly basis, but an annual pension of £10,464.84 a year is £872 a month before tax. She incorrectly received monthly payments of over £1,700 before tax and even after deducting tax the net sum of £1,395 actually received was still significantly greater than the correct gross amount of £872.
24. Even though Miss Cunningham is not a pensions expert it is difficult to accept that she was unaware that amounts received did not exceed her original entitlement – an entitlement of just over £10,000 could not lead to a net income of £1,395.

25. The Trustees say it is inconceivable that her financial adviser did not inform her of the level of her expected pension from the Scheme, especially as correct benefit statements had been sent to that firm. Miss Cunningham says she was planning for her retirement so it seems highly likely that she would have known what she was due.

26. The actual period of the error amounted to no more than 11 or 12 weeks. The Trustees say this is a relatively short period in which to spend over £4,000, especially if Miss Cunningham had been expecting to receive a smaller amount.

27. They deny they are deducting money from Miss Cunningham’s pension without her consent. She was originally offered a repayment period over 12 months, but was later offered a three year repayment period. She responded on 5 January 2012 saying “…I accept the offer only because otherwise whether I like it or not, the much larger sum of £346.97 would be deducted from my pension…It is accepted solely as an interim solution pending the outcome of my appeal to the Pensions Ombudsman.”

28. Even though Miss Cunningham did consent, they do not consider her consent was required. She was not entitled to the overpayment and the Scheme is entitled to recover the money. In the case of Noble (L00063), the then Pensions Ombudsman said “While the overpayment was an unfortunate occurrence, it remains that Mr Noble has received his pension entitlement for some time to come. It is not now a matter of the Trustees withholding his pension payments.” 
29. Applying that decision to the present case, the overpayment may be treated as an advance of Miss Cunningham’s pension and therefore they are allowed to reduce her pension to take account of these advance payments.

30. Administrative errors occurred when processing Miss Cunningham’s pension which have been recognised with apologies given. 

31. On 29 September 2010, a benefit statement was omitted, however Miss Cunningham did not query this until 28 October – one was sent out as soon as the mistake was uncovered. The Trustees say they have not seen any evidence that she suffered a loss because of this error.

32. It is regrettable that Miss Cunningham was referred to as “Mrs Burgess”, however the contents of the letter were still correct, and did not cause her any loss.

33. Miss Cunningham was originally told she could take a tax free lump sum, however the position was clarified very quickly (two weeks later).

34. The Trustees acknowledge all of the above and an apology has been passed to Miss Cunningham. However, it is felt that none of the administrative errors caused her a financial loss. Nevertheless, their view is she should be offered £300 to compensate her for any stress suffered as a result of the errors that occurred.
35. The Trustees feel it would be inappropriate for Miss Cunningham to retain the overpaid money. 
Conclusions

36. There is no dispute that an overpayment occurred. It is not important to distinguish whether the pension instalments were calculated incorrectly or inadvertently doubled. 
37. The Trustees have a legal right to recover an overpayment. There are some defences to an action for recovery, such as when the recipient’s position has so changed that it would be inequitable to require repayment of some, or all of the money. But the fact alone that the money has been spent in whole, or in part, does not mean it could not be recovered – it may have been spent in the normal course of things, or on additional spending that would have been incurred anyway.

38. But anyway such a defence would not be open to Miss Cunningham if she knew, or ought to have known, that she was receiving more than her entitlement. 

39. Miss Cunningham was not told how much her first payment, which was made up of the previous three months from September 2010, would be, nor was she told the monthly level of pension she would receive thereafter. However, based on the value of her benefit annually, which she was notified of on a number of occasions in advance, I consider Miss Cunningham ought to have reasonably known that she was receiving more than she was entitled to. 
40. A pension of approximately £10,000 a year could not result in a monthly payment of £1,000 or more. However for December, Miss Cunningham received just over £5,500 (for four months) and her regular monthly income in January and February was nearly £1,400.  

41. Miss Cunningham says that she had other matters on her mind. But the test is whether any reasonable person in her position should have identified the discrepancy. In my view, they should. She was receiving twice as much as she was due. It may well be that she did not identify it in fact, but if she was heedless, whatever the reason, the Scheme should not be liable in consequence.
42. Miss Cunningham says she was not sent payslips for a number of months, however she was sent a retirement benefit statement with RBS’ letter of 1 December which clearly set out that she would receive a payslip for her first payment and then only for future months if the net amount changed by more than £1. Part of her complaint is that she did not receive the 1 December letter, and so would not have received the statement, but her birth and marriage certificates were enclosed with this letter. There is no suggestion that she did not receive her identification documents. However, if she did not receive the letter of 1 December, it would have, in all likelihood, been resent if she then followed up with RBS about the return of her birth and marriage certificates.
43. Miss Cunningham has been offered £300.  I do not consider it would be appropriate to award her any more than this. The additional matters she complains about did not cause her a financial loss. Indeed she has not suggested that they did. There may have been some resultant distress, but this would not have been greatly significant – any errors or omissions were rectified quickly. 
44. I do not uphold the complaint.

TONY KING 

Pensions Ombudsman 

8 October 2012
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