86352/1
86352/1


PENSION SCHEMES ACT 1993, PART X

DETERMINATION  BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mr H Auguste

	Scheme
	Local Government Pension Scheme (LGPS)

	Respondent(s) 
	Ascham Homes Limited (Ascham Homes)
Capita Hartshead (Capita)


Subject

Mr Auguste complains that Ascham Homes, his former employer, and Capita, the LGPS administrators, have refused to aggregate his periods of membership of the LGPS.  He says that he asked to transfer previous LGPS service when joining Ascham Homes, but this was not allowed by Ascham Homes and Capita.  He says that he should be allowed to aggregate his periods of LGPS service and receive his pension from 2009 (early retirement).  

The Deputy Pensions Ombudsman's determination and short reasons

Mr Auguste’s complaint in relation to the transfer/aggregation of his previous LGPS service should be upheld against Ascham Homes because: 
· Ascham Homes failed to provide Capita with the information Capita required to investigate and administer the transfer of his previous LGPS service when he commenced employment with Ascham Homes and rejoined the LGPS;

· Ascham Homes failed to take into account all of the circumstances relating to his request to transfer his previous LGPS service, including the errors made by Ascham Homes when refusing his request; 
· Ascham Homes misdirected itself in relation to the requirements for aggregation of LGPS service; and 

· Ascham Homes failed to properly consider his application for early retirement on the grounds of business efficiency, or otherwise.    

The complaint should be upheld against Capita because: 

Capita referred his request for the transfer of his previous LGPS benefits to the London Borough of Waltham Forest (LBWF) instead of to Ascham Homes (his employer) as required under the LGPS regulations. 

DETAILED DETERMINATION

Relevant LGPS Regulations
Regulation 32 of the Local Government Pension Scheme Regulations 1997 (as at 3 November 2003 when Mr Auguste joined Ascham Homes) (the 1997 Regulations)
Regulation 32 (Re-employed and rejoining deferred members) provides as follows:

“(1)
Where a deferred member becomes an active member again before becoming entitled to the immediate payment of retirement benefits in respect of his former membership, he may elect to have his former membership aggregated with his membership on or after the date he becomes an active member again.

(7)
An election under paragraph (1) must be made by notice in writing to the member's appropriate administering authority in the employment in which he becomes an active member again whilst he is an active member in that employment.

(8)
If the appropriate fund for membership in the new employment is different from that for any former employment as respects which the member is making the election, the notice under paragraph (7) must also be given to his appropriate administering authority in that former employment.

New Regulations 32 (1A) and (8A) were inserted with effect from 1April 2004 by the Local Government Pension Scheme (Amendment) Regulations 2004 (the Amendment Regulations) as follows:   

(1A)
But a member cannot elect to aggregate any period of former membership which he could have elected to aggregate with another period of former membership but did not before the expiry of the period in paragraph (8A).

(8A)
The notice under paragraph (7) must be given before the expiry of the period of 12 months beginning with the date that he became an active member again (or such longer period as his employer may allow). 

Regulation 16 of the Local Government Pension Scheme (Administration) Regulations 2008 (applicable with effect from 1 April 2008)(the Administration Regulations)
Regulation 16 (Re-employed and rejoining deferred members) provides as follows:
(1)
Where a deferred member becomes an active member in an employment ("the new employment") before becoming entitled to the immediate payment of retirement benefits, he may, by giving notice in accordance with paragraph (4), choose to have his membership in any former employment aggregated with his membership in the new employment.

(4)
Notice for the purposes of paragraph (1) must be given in writing-

(a)
while the deferred member is an active member in the new employment;

(b)
before the expiry of-

(i)
the period of 12 months beginning with the date on which he became an active member in that employment, or

(ii) such longer period as his employer may allow;
(bb)
where sub-paragraph (b) does not apply, on or before 1st October 2011; 
(c)
to his appropriate administering authority in that employment; and

(d) if the appropriate fund for membership in the new employment is different from that for any former employment to which the notice relates, to the appropriate administering authority in that former employment.
The Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007 (applicable with effect from 1 April 2008) (the Benefits Regulations)
Regulation 16 (Retirement benefits)
(1)  
Subject to paragraph (3), a member who has attained the Scheme's normal retirement age and ceases to be employed in local government employment is entitled to immediate payment of retirement pension without reduction.

(2)
Subject to regulation 16A, the normal retirement age of the Scheme is 65.

(3)
Where a member chooses to defer immediate payment of retirement pension under regulation 50 (commencement of pensions) of the Administration Regulations, the member's pension rights shall be enhanced in accordance with guidance issued by the Secretary of State.

Regulation 19 (Early leavers: inefficiency and redundancy)

(1) Where-
(a)
a member is dismissed by reason of redundancy; or

(b)
his employing authority has decided that, on the grounds of business efficiency, it is in their interest that he should leave their employment; and

(c)
in either case, the member has attained the age of 55,

he is entitled to immediate payment of retirement pension without reduction.

(2)
In the case of a person who is a member on 31st March 2008, and to whom paragraph (1) applies  before 1st April 2010 , that paragraph applies as if "the age of 50" were substituted for "the age of 55".

Regulation 30 Choice of early payment of pension

(1) 
If a member leaves a local government employment before he is entitled to the immediate payment of retirement benefits (apart from this regulation), once he has attained the age of 55 he may choose to receive payment of them immediately.

(2)
A choice made by a member aged less than 60 is ineffective without the consent of the member's-
(a)
employing authority;

(b)
former employing authority where the member has no current employing authority; or

(c)
appropriate administering authority where the member has no current employing authority and the member's former employing authority has ceased to be a Scheme employer.

(3)
If the member so chooses, he is entitled to a pension payable immediately calculated in accordance with regulation 29.

(4)
His pension must be reduced by the amounts shown as appropriate in guidance issued by the Government Actuary.

(5)  
A member's employing authority, former employing authority or, where any such authority has ceased to be a Scheme employer, the appropriate administering authority, as the case may be, may determine on compassionate grounds that his retirement pension should not be reduced under paragraph (4).

(6)
In the case of a person who is an active member on 31st March 2008, and who makes an election before 1st April 2010, paragraph (1) applies as if "the age of 50" were substituted for "the age of 55".

(7)
Paragraph (6) only applies to a member whose employment has been continuous with the same employing authority throughout that period.

(8) For the purposes of paragraph (7), the employment of a member who has been the subject of a transfer to which the Transfer of Undertakings (Protection of Employment) Regulations 2006 apply shall be treated as being continuous employment with the transferee employer.
Material Facts

1. Mr Auguste joined Ascham Homes on 3 November 2003 as the Chief Executive with just under 23 years local government service with the London Boroughs of Haringey (Haringey), Hackney (Hackney) and Redbridge (LBR).  

2. At around the time Mr Auguste joined Ascham Homes (2003/4) LBWF carried out Ascham Homes’ Human Resources function.  Mr Auguste says that he completed and returned a form requesting the transfer of his LGPS service from LBR to LBWF, which is now said not to be on his file.  

3. Prior to joining Ascham Homes, Mr Auguste completed an application form signed on 13 August 2003 (the Application Form).  The Application Form contained full details of his previous Local Government employment with Haringey, Hackney (1986 to 1992) and LBR (1992 to 17 September 2002).  
4. On 21 October 2003 (also prior to joining Ascham Homes) Mr Auguste signed a personal details form which contained details of his LBR service (from 1992 to 17 September 2002) (the Personal Details Form).    
5. Mr Auguste says that Capita did not send out pension statements prior to 2006 and from 2006 sent his statements to an address he left in 2004 (21 Anson Way, Braintree, Essex, CM7 9TN).  
6. He says he provided his new address to his employer when he move to his current address in 2004 and anticipated that his employer would notify Capita of his change of address.  He also says that Capita should have referred the transfer request (once outside the 12 month time limit specified in Regulation 32 of the 1997 Regulations and Regulation 16 of the Administration Regulations) to Ascham Homes as his employer and not to LBWF.  

7. LBWF did not have confidence in Mr Auguste as the Chief Executive of Ascham Homes and at a meeting on 5 November 2009 (the 2009 Meeting) specified, as a condition of the  provision of additional funding to Ascham Homes, that LBWF’s preference was that Mr Auguste leave Ascham Homes and a new Chief Executive be appointed.  Mr Auguste left employment with Ascham Homes on 30 November 2009, aged 52.   
8. At the 2009 Meeting LBWF made the following statement:

“The Council as Shareholder and client, has no confidence in the ability of the Chief Executive to deliver the necessary changes required in Ascham Homes adequately or with the necessary speed based on financial and performance data and current issues facing the organisation.  The Council recognises that a change in management services (particularly HR and replacement management).  The Council’s preference is for a change of chief executive as soon as possible.”  

9. On 9 November 2009 (in response to queries raised by Mr Auguste) the Ascham Homes Head of Human Resources (the AH Head of HR) wrote to Mr Auguste.  He said:

“I would confirm that Capita Hartshead (our pension administrators) have advised that, having looked at your file, there is no record of LBWF contacting you in connection with transferring your pension from Redbridge.  In view of this, Capita have confirmed that they will be contacting Redbridge direct to obtain the necessary figures.  They will do their best to obtain this information as soon as possible, but until then we will not be able to calculate your figures based on the 85 rule” 

10. A senior pensions administrator at Capita emailed the Senior HR Business Manager at LBWF (the LBWF HR Manager) on 11 November 2009 to confirm whether LBWF would use its discretion to allow Mr Auguste to transfer his pensionable service from the LBR (the Capita November 2009 Email).  She said in the Capita November 2009 Email that the decision was for LBWF to make as it was outside the 12 month timescale allowed for Mr Auguste to request the transfer/aggregation of service.

11. She said:

“Can you please confirm whether the council will use its discretion and allow the above member to transfer in his pensionable service from the London Borough of Redbridge to Waltham Forest?”

By way of background she also said:

“…the member joined LBWF in November 2003 and from looking through his file can see no mention of any previous service with Redbridge.  Furthermore, since his date of joining, Capita have had no contact from the member regarding transferring in this previous service.  It may also be worth to mention that since 2006 benefit statements have been sent to the member yearly detailing his service and he has never queried any previous service.”   

12. On 13 November 2009 the LBWF HR Manager responded (the LBWF November 2009 Response).  He said:

“This has been considered and the Council has decided NOT to use its discretion in the matter given the circumstances you outline it was for the individual to address this matter at the appropriate time.”

13. On 20 October 2010 Mr Auguste complained to the AH Head of HR and expressed concern that no leaver’s form had been provided to Capita by Ascham Homes so he was still being shown as “live” on Capita’s system.  

14. On 22 October 2010 Ascham Homes sent the Head of Administration (Public Sector) at Capita a letter (the October 2010 Letter) enclosing copies of Mr Auguste’s Personal Details Form and Application form.  Before then Capita only had on file a copy of a statutory notification which showed Mr Auguste’s LGPS service from 3 November 2003. 

15. In the October 2010 Letter the AH Head of HR said:

“Following the above mentioned former employee’s communication to both our Companies, in the absence of any completed Pension form(s) on his personnel file (this being due to when he commenced employment with Ascham Homes we were still under LBWF with a separate Pension department)..”

16. Another senior administrator at Capita then separately emailed the LBWF HR Manager (not Ascham Homes) on 2 November 2010 attaching a copy of the Capita November 2009 Email and saying that Capita did not appear to have had a response.  This is slightly confusing as there is no mention of the LBWF November 2009 Response.  
17. The senior administrator said that Mr Auguste had queried why his previous LGPS service had not been transferred to LBWF.  She said:

“As you can see from [the other senior administrator’s] previous email, there are no papers on the file which was scanned to us when we took over the contract.  [AH Head of HR] has recently sent us copies of his personal details and application form, which were on his personnel file and Mr Auguste did declare his previous service with L B Redbridge from 1992 to 2002.  He also had Local Government service with Haringey and Hackney from 1986 to 1992, (which he mentioned just before he left in November 2009) but this was not mentioned in his personal details form.  However, this may be because this service had been transferred to Redbridge.”

18. The senior administrator also said:

“There is a copy of his Statutory Notification on the file we hold, which is dated 05/05/2004, this only states his service from 03/11/2003 with Waltham forest; there is nothing on file indicating that he queried this.  However, the address we hold for him is his address at starting date and apparently, he left this address in March 2004 and he claims that he has never received any correspondence from the pension section.  Although Annual Benefit Statements were sent to him every year since 2006 he has not received them but they have not been returned to us.” 

19. There was clearly confusion about the decision maker in relation to the exercise of discretion to transfer in and aggregate Mr Auguste’s previous LGPS service outside the 12 month time limit.   

20. The AH Head of HR advised Mr Auguste in a letter dated 8 December 2010 (the December 2010 Letter) as follows:

“As mentioned to you before, in your case, a request was put to the Council Officers by [the LBWF HR Manager].  This included your request to have your previous local government service transferred from the London Borough of Redbridge.  I am advised, however, that your request was not agreed because you did not do so within the required/specified timescales.  From what I understand, you claim that you did, but cannot provide any evidence of doing so.  

It is true to say that I have pointed out to you in previous correspondence that the LBWF is the only body who can use it’s discretion to allow you to “transfer in” your service to the pension scheme.  So far, it has refused to do so.

This letter confirms that I have sent your letter of 8th December to [the LBWF HR Manager], asking him specifically to inform me of the person dealing with pension matters in the LBWF to see if they will change their position.”

21. On 20 January 2011 a long serving senior independent Ascham Homes Board member (until 17 January 2011) corrected the view that the decision was for LBWF to make rather than Ascham Homes.  He said:

“From what I understand, you have been saying that the matter is for the LBWF and not Ascham Homes.  Please note that Ascham Homes was the employer of Hassett and not the LBWF.  During my long tenure as a board member of Ascham Homes, this matter has never been put to the board or the Governance & Remuneration Committee (i.e. the Committee that was in place to deal with such matters).  If it had been put to the Committee, Hassett’s previous relevant service would have been admitted to LBWF’s LGPS, if he so wished.  In addition, Hassett would have been treated no less favourably than the former Chief Executive…..”

22. On 11 July 2011 the Ascham Homes Board met to discuss Mr Auguste’s case and decided not to grant aggregation or immediate access to his pension (the July 2011 Meeting).  We have been provided with a copy of a report to the Ascham Homes Board dated 11 July 2011 prepared by the Chief Executive of Ascham Homes (the Chief Executive).  
23. On 25 July 2011 the Chief Executive wrote to Mr Auguste to advise him of the Ascham Homes Board’s decision (the First Decision Letter).  She advised Mr Auguste in the First Decision Letter that under Regulation 19 of the Benefits Regulations members were entitled to an immediate pension from age 50 if dismissed by reason of redundancy or business efficiency.  

24. The Chief Executive said, however, that the Ascham Homes Board had determined that Mr Auguste had not been dismissed by reason of redundancy or business efficiency, but instead to satisfy LBWF’s requirements to ensure LBWF’s continued support for Ascham Homes.  On that basis, the Ascham Homes Board had decided that the reason was necessity rather than business efficiency.  

25. The Chief Executive said that:

“The Board had determined that you were not dismissed for reasons of redundancy or business efficiency.  The reason for your dismissal was to satisfy the Council’s requirements and to ensure its continued support of Ascham Homes.  It was, in effect, a necessity and not a decision by Ascham Homes that “on the grounds of business efficiency, it is in their interest that [you] should leave employment.”

26. The Chief Executive advised Mr Auguste that the Board had decided not to allow him to aggregate his periods of pensionable service or to consent to early retirement before age 60 under regulation 30 of the Benefits Regulations “primarily for costs reasons”. 

27. In relation to Mr Auguste’s application for aggregation of LGPS service, the Chief Executive advised Mr Auguste in the First Decision Letter as follows.

· He had not provided evidence to show that he had made an application to aggregate his pensionable service.  There was no record of his request at Ascham Homes, Capita or LBWF; and  

· The Amendment Regulations introduced a time limit and could only be extended with the consent of the administering authority (Regulation 32(7)).  Since 1 April 2008 this could only be with the consent of the employer (Regulation 16(4)(b) of the Administration Regulations). 

28. The Ascham Homes Board reconsidered Mr Auguste’s requests at a meeting on 26 September 2010 (the September 2011 Meeting) following “a request and detailed report from Mr Auguste, and advice from the Pensions Advisory Service.”  The Ascham Homes Board considered whether to exercise their discretion a) to aggregate Mr Auguste’s LGPS service outside the 12 month time limit; and b) whether to permit Mr Auguste to take his LGPS pension early. 

29. The Board confirmed its decision not to exercise its discretion to allow Mr Auguste a) to aggregate his LGPS service outside the 12 month time limit; and b) to take his LGPS pension early. 

Summary of Mr Auguste’s Position 

30. Mr Auguste says that his leaving was for the better performance of Ascham Homes which should be regarded as leaving Ascham Homes on grounds of business efficiency.  On that basis, he says he should be granted an early retirement pension from his date of leaving Ascham Homes (November 2009) on grounds of business efficiency or otherwise.
31. In a letter to the Chief Executive dated 7 October 2011 he said: 

“Everyone knows and accepts that it was performance issues that led to my having to leave the leadership of Ascham Homes…. I am astounded that you now claim this is not the case.  I know and accept that almost all of the Board members have changed, but the truth surely still holds.  The basis of my having to leave was to improve the performance of Ascham Homes.”   

32. Mr Auguste says that Capita did not send pension statements to him prior to 2006 and from 2006 sent his statements to an address he left in 2004 (21 Anson Way, Braintree, Essex, CM7 9TN).  He says he provided his new address to Ascham Homes when he move to his current address in 2004 and anticipated that Ascham Homes would notify Capita of his change of address.  

33. Mr Auguste also says that Capita should have referred the transfer request to Ascham Homes as his employer and not to LBWF.  He complained on 20 October 2010 to the AH Head of HR that no leaver’s form had been provided to Capita by Ascham Homes so he was still being shown as “live” on Capita’s system.  

34. He says that he should have been permitted to transfer his previous LGPS Service and had always transferred his LGPS service when changing Local Government jobs.  Whilst at LBR he had transferred in all his previous LGPS service.  
35. In any event, Mr Auguste maintains that he asked to transfer in his previous LGPS service when he joined Ascham Homes, at which time a time limit did not apply.  

Summary of Ascham Homes’ Position 

36. Mr Auguste applied in October/November 2009 to LBWF to have periods of his LGPS pensionable service aggregated (outside the 12 month time limit).  His application was refused by the LBWF HR Manager on 13 November 2009.   It later came to light that the decision was for Ascham Homes to make and not LBWF as the administering authority. 

37. Under the 1997 Regulations as they applied when Mr Auguste joined Ascham Homes in 2003 eligible employees could elect on rejoining the LGPS to aggregate periods of pensionable service (Regulation 32(2) of the 1997 Regulations).  Regulation 32 of the 1997 Regulations was amended by the Amendment Regulations to introduce a 12 month time limit on aggregation of pensionable service with effect from April 2004 (Regulations 32(1), 32(1A) and 32(8A) of the 1997 Regulations). 

38. There is no evidence on the Ascham Homes files, or Capita’s files, to suggest that Mr Auguste made such an application, either on joining Ascham Homes in 2003, or following the changes to the 1997 Regulations in 2004.  Ascham Homes can therefore only conclude that no form was received.  Ascham Homes also denies it lost the application.  

39. Ascham Homes say that the Amendment Regulations introduced a 12 month time limit for transfers which could only be extended with the consent of the administering authority (Regulation 32(7)).  They say that since 1 April 2008 this could only be with the consent of the employer (16(4)(b) of the Administration Regulations). 

40. Ascham Homes say that the issue then becomes one of retrospectively aggregating periods of pensionable service where the application is outside the twelve month time limit.  

41. Ascham Homes has apologised in a letter dated 11 October 2011 for the confusion as to who had the power to decide whether to allow Mr Auguste to aggregate pensionable service outside the twelve month time limit.  

42. The Ascham Homes Board considered Mr Auguste’s application at the July 2011 Meeting and again at the September 2011 Meeting.  On both occasions they say that they considered his application fully and carefully.  On both occasions the application was refused primarily on cost grounds given the additional funding strain that would result from aggregation.  Reasons for the decision have been provided.  

43. Ascham Homes say that (as, in the view of Ascham Homes, acknowledged by Mr Auguste in his letter of 7 October 2011) Mr Auguste left Ascham Homes not because of business efficiency but on performance grounds and is therefore not entitled to an unreduced early retirement pension under Regulation 19 of the Benefits Regulations.  
44. The Ascham Homes Board rejected Mr Auguste’s request to consolidate his previous LGPS pensionable service on the grounds that he did not exercise his right to do so within the proper time scales and the cost to Ascham Homes of permitting him to do so at that time. 

45. The Ascham Homes Board also rejected Mr Auguste’s request to take his pension before age 60 (under Regulation 30 of the Benefits Regulations) because Ascham Homes had not budgeted for the cost impact (£82,000 without aggregation of his LGPS service and £197,000 with aggregation).   The Ascham Homes Board considered that agreeing to Mr Auguste’s requests could significantly affect the employer’s LGPS contribution rate

46. Ascham Homes also noted that, although Mr Auguste said that he had not received the statements sent to him by Capita as they were sent to his old address, the statements had not been returned to Capita undelivered and it was not unreasonable for Mr Auguste to have kept Capita informed himself.   

Summary of Capita’s Position   
47. Capita disagree that there have been mistakes or maladministration.  Capita say that from 2006 statements were sent to LGPS members’ home addresses and they did not receive notification from Ascham Homes of Mr Auguste’s change of address.  Capita say that Mr Auguste could have checked with them if he was not receiving his statements. 

48. Capita accept and apologise for referring the matter to LBWF in the first instance.  However, they only became aware of Mr Auguste’s previous service with LBR when they received an email from Ascham Homes on 2 November 2011 and at no time did Ascham Homes state that Mr Auguste had left employment.  Mr Auguste also telephoned Capita on 2 November 2011 to say that he had left Ascham Homes.  

Conclusions

49. Mr Auguste had a considerable amount of LGPS service when he joined Ascham Homes.  This was clear from the Application Form and Personal Details Form.  He had previously opted to aggregate his LGPS service and in the absence of information to the contrary it is likely that he had the same intention on joining Ascham Homes.  

50. Ascham Homes and Capita both suggest that the fact that they have been unable to locate Mr Auguste’s transfer request means that he did not make one.  I do not think that is necessarily the case when looking at all the circumstances surrounding his complaint. 

51. Ascham Homes and Capita say that, even if Mr Auguste’s statements were sent to the wrong address, he could have queried his statements and checked the position himself.  They also suggest that the statements should have been returned if sent to the wrong address and seem to infer that Mr Auguste in fact received them.  
52. I have not seen any evidence to confirm that Mr Auguste did in fact receive those statements and whether they were returned to Capita would not, in any event, be within Mr Auguste’s control.   

53. I consider that the key issues and matters for concern are the level of misunderstanding about the decision maker in relation to the exercise of discretion relating to aggregation of service outside the 12 month time limit, both by Ascham Homes and Capita (also by LBWF), and the fact that the Application Form and Personal Details Form (which would have put Capita on notice of Mr Auguste’s previous LGPS service) were only sent to Capita with the October 2010 Letter.  
54. I do not think it can be assumed that Mr Auguste did not make a transfer request.  He completed the Application Form and Personal Details Form containing key information about his LGPS membership.  It would therefore be reasonable to conclude that his transfer request may have been lost or sent to LBWF (and perhaps subsequently lost) as when Mr Auguste commenced employment with Ascham Homes LWBF carried out Ascham Homes’ HR function. 
55. It is also of concern that some considerable time after leaving service with Ascham Homes, Mr Auguste was still shown on the system at Capita as an active member rather than a deferred.   This further indicates that there were problems with the flow of information and documentation between Ascham Homes and Capita.  All these factors indicate administration problems on the part of Ascham Homes and to an extent also Capita. 

56. It is also clear that there has been confusion throughout that the discretion to allow members with previous LGPS service outside the 12 month time limit to aggregate that service was a matter for the employer (and not the administering authority) from 1 April 2004 (not 1 April 2008 as suggested by the Chief Executive in the First Decision Letter).  A number of individuals misdirected themselves on this issue, including the AH head of HR, the Chief Executive, the LBWF HR Manager and administrators at Capita.   This is despite guidance to Ascham Homes from a former long standing Ascham Homes Board member. 
57. The decision to allow Mr Auguste to aggregate his previous LGPS service with his Ascham Homes LGPS service is clearly for Ascham Homes to make.  However, in making that decision, I consider that Ascham Homes failed to consider all the relevant factors, including the failure to provide Capita with information about Mr Auguste’s previous LGPS service even when that information had been provided to Ascham Homes prior to the date he commenced employment.  
58. It has simply been accepted that Mr Auguste did not make a transfer request, primarily on the basis that he should have made enquiries when he did not receive benefit statements and that it has not been possible to locate his transfer request.  I do not consider that the evidence confirms that this is the case and consider that these matters should have been considered more fully at the July 2011 Meeting and the September 2011 Meeting when the Ascham Board made and subsequently confirmed its decision.  

59. Whether Mr Auguste left service on grounds of business efficiency and also whether to grant him an early retirement pension on those grounds or otherwise are clearly matters for Ascham Homes.  The circumstances are unusual, but I am not satisfied that Ascham Homes has properly considered Mr Auguste’s application for early retirement on grounds of business efficiency or otherwise.   
60. Mr Auguste says that he did not have individual performance issues whilst employed by Ascham Homes, although he acknowledges that he left service because of concerns about Ascham Homes’ performance and as a condition for obtaining further funding from LBWF.  Ascham Homes clearly considers that this constitutes  necessity rather than business efficiency, but the factors considered by Ascham Homes when coming to this view seem to be limited and rest to some extent on comments made by Mr Auguste himself. 
61. In relation to early retirement under Regulation 30 of the Benefits Regulations (permissible from age 50 when Mr Auguste left service and from age 55 with effect from 1 April 2010) it is for Ascham Homes to decide whether to grant consent.  Again Ascham Homes does not appear to have fully considered Mr Auguste’s position and the circumstances of his application.
62. Taking all these factors into account, I do not consider that Ascham Homes has properly considered  Mr Auguste’s case, both in relation to aggregation of LGPS service and early retirement.   
63. I therefore uphold Mr Auguste’s complaint.
Directions   
Within 56 days from the date of this Determination: 
· The Ascham Homes Board reconsiders Mr Auguste’s application for aggregation of service, taking full account of all the administrative errors and factual circumstances mentioned above and notifies Mr Auguste of its decision; 

· The Ascham Homes Board reconsiders Mr Auguste’s application for early retirement on grounds of business efficiency, or otherwise and notifies Mr Auguste of its decision; and 

· Ascham Homes pays Mr Auguste £250 for the distress and inconvenience caused. 
· Capita pays Mr Auguste £150 for the distress and inconvenience caused. 

JANE IRVINE 
Deputy Pensions Ombudsman 

27 March 2013 
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