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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr K Howarth

	Scheme
	Local Government Pension Scheme (LGPS)

	Respondents
	Wakefield Council (the Council)


Subject

Mr Howarth complains about the Council’s decision to terminate his Tier 3 ill-health pension following the 18 month review.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Council because the Council failed to:

· recognise that the view of the physician who signed the Review Certificate on 9 November 2010 was inconsistent with the recommendation he gave; 

· consider properly whether the medical evidence supported a view that Mr Howarth was capable of obtaining gainful employment, and 

· make enquiries as to the type of employment Mr Howarth could possibly have obtained.  
DETAILED DETERMINATION

Scheme Regulations

1. Relevant to this complaint are the Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007, introduced with effect from 1 April 2008 (the 2008 Regulations). The relevant provision under the 2008 Regulations is contained regulation 20. There are three tiers of pension:

· Tier 1 - Permanently incapable and no prospect of obtaining gainful employment before age 65 (can never work again). The pension is based on accrued membership plus enhancement of 100% of service to age 65.

· Tier 2 - Permanently incapable and no prospect of obtaining gainful employment within three years of leaving but likely to before age 65. The pension is based on accrued membership plus enhancement of 25% of service to age 65.

· Tier 3 - Permanently incapable of current job but able to obtain gainful employment within three years of leaving. The pension is based on accrued membership only with no enhancement. 

2. A Tier 3 pension will be paid for a maximum of three years from the date employment ceased. Payment of the pension will be suspended on re-employment. If the pension is still in payment after 18 months from the date employment ceased the case will be reviewed. The Regulations provide that the authority is required to make enquiries as to the individual’s current employment and if he is not in gainful employment, must obtain a further certificate from an independent registered medical practitioner as to whether he is able to obtain gainful employment. 

Material Facts

3. Mr Howarth was employed by the Council as a heavy goods vehicle driver from 2 March 1987 until 31 December 2008. 

4. On 28 April 2008, Mr Howarth sustained injuries to his left upper arm following an accident at home and went on long term sick leave. 
5. During his sickness absence Mr Howarth was assessed on a regular basis by the Council’s occupational health unit (OHU). On 26 August 2008 the OHU sought an up to date report about Mr Howarth’s condition from his GP. Mr Howarth’s GP responded on 29 September 2008 and provided a number of reports, dating from April 2008 to June 2008, from Mr Howarth’s Consultant Orthopaedic Surgeon. 

6. Mr Howarth was seen at the OHU by Dr J on 18 November 2008 who on the same day provided a report to the Council which said “he has also received reports from his orthopaedic specialist that he is unlikely to be able to retain his group 2 licence. I think Mr Howarth’s options are limited with regards to his current role. I would recommend that he is suitable for re-deployment or alternatively CPI at tier 3.” 

7. Mr Howarth’s case was referred to Dr Q, an independent registered medical practitioner, who signed the Certificate of Permanent Incapacity on 31 December 2008 recommending that Mr Howarth should be awarded a Tier 3 ill-health pension.   

8. Mr Howarth appealed the decision to award him a Tier 3 ill-health pension and his case was referred back to the OHU who requested a further report from Mr Howarth’s Consultant Orthopaedic Surgeon. 
9. In his report dated, 2 March 2009, the Consultant Orthopaedic Surgeon said that Mr Howarth’s wound had healed well and he had no problems related to the implants in his arm and as a result he had been discharged from his care. The report concluded that Mr Howarth “…would not be suitable for heavy manual work on a permanent basis in the future.” Mr Howarth’s appeal to be awarded a higher tier ill-health pension was rejected.

10. In July 2010, the Council advised Mr Howarth that they were reviewing his eligibility to receive an ill-health pension and asked him to complete a review declaration form. Mr Howarth completed the form on 26 July 2010 stating that he had not found alternative employment since his employment with the Council had ended. 

11. The OHU requested a further report from Mr Howarth’s GP who provided copies of reports from the Consultant Orthopaedic Surgeon dating from 6 August 2008 to 6 January 2009 when Mr Howarth was discharged. The report dated, 6 August 2008, said “Mr Howarth is progressing satisfactorily with physiotherapy. Range of movements has improved…” and the report dated 6 January 2009 said “delighted with the results of surgery. He no longer has the sensation of the metalwork there when he leans on something”.  In his letter, dated 15 October 2010, Mr Howarth’s GP said that Mr Howarth continued to suffer chronic pain and limitation of movement and that in the long term he thought it unlikely that there would be a significant improvement.   

12. The review certificate was signed on 9 November 2010, by Dr J, the doctor who wrote the report dated 18 November 2008. He recommended that Mr Howarth’s ill-health pension should be stopped on the grounds that he was currently capable of obtaining gainful employment.
13. Mr Howarth was informed by way of a letter dated 3 December 2010.
14. On 8 December 2010, Mr Howarth contacted the Council and said that he was not happy that the decision that he is capable of obtaining gainful employment had been made based on medical evidence only without the doctor examining him. 

15. The Council referred the matter to Dr J who said in correspondence, dated 15 December 2010, to the Council “At the 18 month review, a medical report has been sought. This does not indicate any significant change in the medical condition. As such I would endorse the original CPI decision – that Mr Howarth is capable of undertaking other forms of gainful employment. In the event of the medical report indicating a significant change in the medical condition, an appointment would be arranged with the occupational physician otherwise the procedure would be to make an 18 month assessment based on the external medical report received.” 
16. Mr Howarth instigated the Internal Dispute Resolution Procedure (IDRP). The Stage 1 appointed person provided his decision on 25 January 2011. Mr Howarth’s appeal was not upheld on the basis that following receipt of the medical report from his GP the OHU doctor had carried out a review based on the medical evidence received and it was determined that Mr Howarth was capable of obtaining gainful employment and therefore his pension should cease. 
17. Mr Howarth appealed again under Stage 2 of IDRP. The matter was once more referred to Dr J. In correspondence to the Council, dated 12 April 2011, he said:

“On being granted ill health retirement at Tier 3, it is stipulated that the medical adviser’s opinion is that the candidate would be capable of obtaining gainful employment within a 3 year period. In a significant number of cases this could be with immediate effect and I think the majority of cases would certainly be within the first 18 month period. 

In my opinion the wording on the ill health retirement, Tier 3 recommendation could be regarded as misleading. I recently amended my responses at the 18 month review to include the comment that the medical opinion had not changed from the original Tier 3 decision.
At 18 months it is likely that most Tier 3 reviews will be considered fit for gainful employment, but this is entirely consistent with the original Tier 3 recommendation. A period of 18 months to 3 years is unlikely to be significant in medical terms. That is if a person is not immediately fit for alternative gainful employment then medical recovery is most likely within the first 12 months and increasingly unlikely thereafter.”  

18. The Stage 1 IDRP decision was upheld at Stage 2 on 27 May 2011.
19. Following Mr Howarth’s application to this office Mr Howarth was asked to attend the OHU on 23 October 2012 for an appointment with another independent registered medical practitioner, Dr S. Having examined Mr Howarth Dr S determined that Mr Howarth was unfit for the duties of his former post but that he could undertake sedentary duties using his dominant arm only.    
Summary of Mr Howarth’s position  
20. He was treated badly by the Council’s doctor who did not examine him before stopping his pension. 

21. His ill-health pension should be upgraded to a Tier 2 award as it should be a pension for life due to his disability.    
Summary of the Council’s position  
22. As part of the Tier 3 review of ill-health retirement benefits after a period of 18 months, Mr Howard completed the declaration form stating that he had not worked since his date of retirement. The Tier 3 review certificate was forwarded to the OHU for completion by the independent registered medical practitioner following receipt of the appropriate medical reports. 

23. As part of the 18 month review mechanism it was determined that the review would be carried out based upon the external medical evidence received. In the event that the medical evidence received indicated a significant change in the medical condition, an appointment would be made at the OHU for the independent registered medical practitioner to meet with the former employee and also to complete the review certificate. In Mr Howarth’s case this was not deemed necessary. The independent registered medical practitioner in this case determined that Mr Howarth was capable of obtaining gainful employment and the West Yorkshire Pension Fund was instructed to cease payment of his pension benefits with effect from 1 December 2010. 
24. Dr J is an independent registered medical practitioner holding the appropriate occupational health qualification and is registered with West Yorkshire Pension Fund to carry out medical examinations on behalf of the Council. He attended the OHU of the Council to carry out such medical examinations but did so as an independent medical practitioner. Dr J was not an employee of the Council.   
Conclusions

25. In order to be entitled to a pension under Regulation 20 of the 2008 Regulations, Mr Howarth had to be permanently incapable of discharging efficiently the duties of his current employment and have a reduced likelihood of obtaining any gainful employment before his normal retirement age. 'Permanently' is defined as until, at the earliest, his 65th birthday. 

26. The decision as to whether Mr Howarth met these requirements fell to his employer (the Council) in the first instance.

27. The Council decided in December 2008 that Mr Howarth was permanently incapable of discharging efficiently the duties of his current employment but that he would be able to obtain gainful employment within three years of leaving their employment and he was awarded a Tier 3 ill-health pension. 

28. The decision the Council needed to take at the 18 month review was whether the likelihood of Mr Howarth obtaining any gainful employment within three years of the termination of his employment had altered. If the position had changed and the medical evidence showed that Mr Howarth had no prospect of obtaining gainful employment within three years of leaving but was likely to before age 65 then his award could have been upgraded to a Tier 2 ill-health pension. If the medical evidence indicated that Mr Howarth was now capable of obtaining gainful employment then, in accordance with the regulations that govern the LGPS, the Council were able to stop payment of the ill-health pension altogether. Or the position could have remained that Mr Howarth was not currently able to obtain gainful employment but there was likelihood that he would be able to do so within three years of leaving the Council’s employment.  
29. Before making such a decision, the Council needed to obtain a certificate from a suitably qualified independent registered medical practitioner. The certifying practitioner has to be "independent" in the terms set out in Regulation 56(1) of the Local Government Pension Scheme (Administration) Regulations 2008.

30. An independent registered medical practitioner under the Regulations (see Appendix) is a person who

-is qualified in occupational health medicine;

-is approved by the appropriate administering authority;

-has not previously been involved in the same case in any way, and;

-is not and never has been the representative of any party in the same case.

31. At the time the review was undertaken, in July 2010, the Council had before them the medical evidence from the original decision to award a Tier 3 ill-health pension, a report from Mr Howarth’s GP dated 15 October 2010 and several reports from Mr Howarth’s Consultant Orthopaedic Surgeon dating from 6 August 2008 to 6 January 2009. The Consultant Orthopaedic Surgeon said that Mr Howarth was progressing satisfactorily with physiotherapy and that he had been discharged from his care. The GP said that Mr Howarth continued to suffer chronic pain and limitation of movement and that in the long term he thought it unlikely that there would be a significant improvement. Neither physician commented upon Mr Howarth’s ability to work. 

32. Dr J reached the view that Mr Howarth’s ill-health pension should be stopped on the grounds that he was currently capable of obtaining gainful employment. The Council accepted Dr J’s recommendation and stopped Mr Howarth’s pension. 

33. The Council contend that Dr J was a suitably qualified independent registered medical practitioner as required by the Regulations. Although Dr J holds the required medical qualification, I doubt whether he could be regarded, for the purposes of the regulations as truly independent of the Council. Particularly, as he previously had direct involvement in Mr Howarth’s case when he advised the Council, in November 2008, in relation to Mr Howarth’s employment.
34. Insofar as the decision itself is concerned I have concerns at the approach taken by Dr J which the Council appear to have simply accepted without question. Dr J said “At the 18 month review, a medical report has been sought. This does not indicate any significant change in the medical condition. As such I would endorse the original CPI decision – that Mr Howarth is capable of undertaking other forms of gainful employment.” In the first instance the original decision was not that Mr Howarth was capable of undertaking other forms of gainful employment rather it was that he was likely to be able to obtain gainful employment within three years of leaving Council employment. However, if it is the case that the original decision was deemed to be correct and there was no significant change in Mr Howarth’s medical condition after 18 months, in my judgment, it is inconsistent to then reach a view that the individual is now capable of obtaining gainful employment. There surely had to be an improvement in his condition if the original decision was correct.    
35. The Council was required to satisfy itself that Mr Howarth was medically capable of obtaining gainful employment and if so satisfied to decide how soon that was likely to be. I cannot see that the decision that he was now capable of finding gainful employment is supported by any opinion given by the medical experts involved in his case, nor that any consideration was given by the Council to the type of gainful employment Mr Howarth might be able to obtain and, certainly, there was no consideration as to how soon that was likely to be.  
36. In my judgment the Council should have recognised that Dr J’s view was inconsistent with his recommendation. In addition the Council should have considered whether the medical evidence supported a view that Mr Howarth was now capable of obtaining gainful employment and, if so, have made enquiries as to the type of employment he could possibly obtain. I am therefore remitting the matter to the Council to consider afresh.
Directions   

37. I direct that within 56 days of this determination the Council shall reconsider whether Mr Howarth was capable of obtaining gainful employment in July 2010 and, if so, make enquiries as to the type of employment he could possibly have obtained. If it is decided that Mr Howarth was not capable of obtaining gainful employment in July 2010 the Council should consider whether the position changed at any time between July 2010 and 31 December 2011. In either case the Council should issue a further decision.
38. In the event that it is decided that Mr Howarth was entitled to continue to receive Tier 3 benefits after 31 July 2010 or to have been upgraded to Tier 2 benefits at any time between 31 July 2010 and 31 December 2011, the benefits shall be put into payment as soon as is practicable and interest (as prescribed in Regulation 44 of the Local Government Pension Scheme (Administration) Regulations 2008) is to be paid on any benefits from the due date of each payment to the date of actual payment.
JANE IRVINE 

Deputy Pensions Ombudsman 

12 March  2013 

Appendix
The Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007

"20

(1)If an employing authority determine, in the case of a member who satisfies one of the qualifying conditions in regulation 5-

(a)to terminate his employment on the grounds that his ill-health or infirmity of mind or body renders him permanently incapable of discharging efficiently the duties of his current employment; and

(b)that he has a reduced likelihood of obtaining any gainful employment before his normal retirement age,

they shall agree to his retirement pension coming into payment before his normal retirement age in accordance with this regulation in the circumstances set out in paragraph (2), (3) or (4), as the case may be.

(2)If the authority determine that there is no reasonable prospect of his obtaining any gainful employment before his normal retirement age, his benefits are increased-

(a)as if the date on which he leaves his employment were his normal retirement age; and

(b)by adding to his total membership at that date the whole of the period between that date and the date on which he would have retired at normal retirement age.

(3)If the authority determine that, although he cannot obtain gainful employment within three years of leaving his employment, it is likely that he will be able to obtain any gainful employment before his normal retirement age, his benefits are increased-

(a)as if the date on which he leaves his employment were his normal retirement age; and

(b)by adding to his total membership at that date 25% of the period between that date and the date on which he would have retired at normal retirement age.

(4)If the authority determine that it is likely that he will be able to obtain any gainful employment within three years of leaving his employment, his benefits-

(a)are those that he would have received if the date on which he left his employment were the date on which he would have retired at normal retirement age; and

(b)unless discontinued under paragraph (8), are payable for so long as he is not in gainful employment.

(5)Before making a determination under this regulation, an authority must obtain a certificate from an independent registered medical practitioner qualified in occupational health medicine as to whether in his opinion the member is suffering from a condition that renders him permanently incapable of discharging efficiently the duties of the relevant employment because of ill-health or infirmity of mind or body and, if so, whether as a result of that condition he has a reduced likelihood of obtaining any gainful employment before reaching his normal retirement age...

(7)(a)Subject to sub-paragraph (c), once benefits under paragraph (4) have been in payment to a person for 18 months, the authority shall make inquiries as to his current employment.

(b)If he is not in gainful employment, the authority shall obtain a further certificate from an independent registered medical practitioner as to the matters set out in paragraph (5).

(c)Sub-paragraph (a) does not apply where a person reaches normal retirement age...

(11) (a)An authority which has made a determination under paragraph (4) in respect of a member may make a subsequent determination under paragraph (3) in respect of him.

(aa)A subsequent determination under paragraph (3) must be made within three years of the date that payment of benefits is discontinued under paragraph (8), or before the member reaches the age of 65 if earlier.

(b)Any increase in benefits payable as a result of any such subsequent determination is payable from the date of that determination.

...

(14) In this regulation- "gainful employment" means paid employment for not less than 30 hours in each week for a period of not less than 12 months;

"permanently incapable" means that the member will, more likely than not, be incapable until, at the earliest, his 65th birthday; and...

(15)Where, apart from this paragraph, the benefits payable to a member in respect of whom his employing authority makes a determination under paragraph (1) before 1st October 2008 would place him in a worse position than he would otherwise be had the 1997 Regulations continued to apply, then those Regulations shall have effect in relation to him as if they were still in force instead of the preceding paragraphs of this regulation.

The Local Government Pension Scheme (Administration) Regulations 2008

(1)An administering authority may require an administering or employing authority from which payment of any amount due under regulations 39 to 42 (employers' contributions or payments) or regulation 86 (changes of fund) is overdue to pay interest on that amount.

(2)The date on which any amount due under regulations 39 to 41 is overdue is the date one month from the date specified by the administering authority for payment.

(3)The date on which any amount due under regulation 42 (other than any extra charge payable under regulation 40 or 41 and referred to in regulation 42(1)(c)) is overdue is the day after the date when that payment is due.

(4)Interest due under paragraph (1) or payable to a person under regulation 45(5) (deduction and recovery of member's contributions), 46(2) (rights to return of contributions) or 51 (interest on late payment of certain benefits) must be calculated at one per cent above base rate on a day to day basis from the due date to the date of payment and compounded with three-monthly rests.

(55)   First instance decisions - general

(1)Any question concerning the rights or liabilities under the Scheme of any person other than an employing authority must be decided in the first instance by the person specified in this regulation.

...

(4)Where a person is or may become entitled to a benefit payable out of a pension fund, the administering authority maintaining that fund must decide its amount.

(5)That decision must be made as soon as is reasonably practicable after the event by virtue of which the entitlement arises or may arise.

(6)Any question whether a person is entitled to a benefit under the Scheme must be decided by the employing authority which last employed him...

(56)   First instance determinations: ill-health

(1)Subject to paragraph (1A), an independent registered medical practitioner ("IRMP") from whom a certificate is obtained under regulation 20(5) of the Benefits Regulations in respect of a determination under paragraph (2), (3) or (4) of that regulation (early leavers: ill-health) must be in a position to declare that-

(a)he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b)he is not acting, and has not at any time acted, as the representative of the member, the employing authority or any other party in relation to the same case,

and he must include a statement to that effect in his certificate.

(1A)Paragraph (1)(a) does not apply where a further certificate is requested for the purposes of regulation 20(7) of the Benefits Regulations...

(3)The employing authority and the IRMP must have regard to guidance given by the Secretary of State when carrying out their functions under this regulation, and-

(a)in the case of the employing authority, when making a determination under regulation 20 of the Benefits Regulations; or

(b)in the case of the IRMP, when expressing an opinion as to the matters set out in regulation 20(5) and regulation 31(2) (early payment of pension: ill health) of those Regulations.
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