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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mrs O Brown

	Scheme
	Teachers' Pension Scheme (the Scheme)

	Respondents
	Teachers' Pensions 
Staffordshire Council 
Herefordshire Council 


Subject

Mrs Brown’s complaint is that she was not alerted that an overpayment of her pension was accruing following her re-employment post retirement. Mrs Brown wants the overpayment waived and the payment of backdated pension plus interest. 
The Pensions Ombudsman’s determination and short reasons

The complaint is only upheld against Teachers’ Pensions to the extent that they caused Mrs Brown some additional distress as she was told before her retirement that it was her responsibility to contact Teachers’ Pensions if she became re-employed and following her re-employment to complete an annual Certificate of Re-employment (a Certificate) for each financial year that she remained in employment. The complaint is not upheld against Staffordshire Council or Herefordshire Council.
DETAILED DETERMINATION

Material Facts

1. The Teacher’s Pensions Regulations 1997 (as amended) (the Regulations) provide that in certain circumstances a member in receipt of an early retirement pension from the Scheme will have it abated if they return to teaching (Regulation E14). The member’s pension may be suspended at any point in a tax year if the combined income from their re-employment and Scheme pension exceeds the salary they would have received if they had not retired (known as the salary of reference).

2. In June 1997 Mrs Brown completed and signed an application form for early retirement benefits, which amongst other things said “subsequent teaching employment may result in the reduction or suspension of your pension” and included a declaration:

“I will inform Customer Direct Pensions at TP if I begin employment in education at any time during my retirement.

I understand that, in the event of changes in pension entitlement or my death, any resultant over-issue of retirement benefits will have to be refunded”.

3. An internal sheet completed by Teachers’ Pensions at the time says that Mrs Brown’s pension award was authorised on 11 August 1997 and documentation including leaflet 192 (’RETURNING TO WORK AFTER RETIREMENT HOW IT AFFECTS YOUR PENSION’) were sent to her on 14 August.

4. Teachers’ Pensions letter said, amongst other things:

“If there has been any change to the declaration you have made about your retirement date and re-employment after retirement please inform us immediately. 


A statement confirmed Mrs Brown’s pension, lump sum award and salary of reference.



5. Mrs Brown received the letter but does not recall that the accompanying documentation included the leaflet. Teachers’ Pensions say that there is no reason that it would not have been included in the pack of information as it was standard procedure to do so. Leaflet 192 says: 

“Please call Customer Direct Pensioner Section and, if appropriate, the employer who pays your early retirement compensation, if you go back to work. Failure to do so could result in your pension and compensation being overpaid, which you would be required to pay back”.   


And:



“When you take up a new post fill in TP64 (substitute) at the back of this booklet and send it, via your employer, to Customer Direct Pension Section immediately”.

6. Mrs Brown’s pension commenced from 1 September. She was subsequently re-employed as a teacher as follows:

	Authority
	Period
	Status

	Gloucester 
	1/4/98 – 29/4/98
	Part-time

	Staffordshire
	1/9/98 – 30/11/98
	Part-time

	
	1/9/99 – 31/8/01
	Full-time

	Herefordshire Council
	1/1/02 – 31/8/10
	Full-time

	
	1/9/10 – 31/5/11
	Part-time.


7. In 1998, Teachers’ Pensions set up separate administrative arrangements using the “Pensioner Services Section” (the PSS) to monitor abatement. At that time a trawl was undertaken to identify any retired members who appeared to have returned to teaching and they were requested to complete a Certificate (which by then had replaced form TP64).

8. On 11 December Mrs Brown completed ‘Part A’ of the Certificate in respect of her part-time employment with Staffordshire Council. Staffordshire Council completed ‘Part B’ and submitted it to Teachers’ Pensions. The Certificate states in bold:

“Important: You should read Leaflet 192, which explains the effects of future earnings on your pension.

The certificate should only be completed by retired members of the Teachers’ Pensions Scheme who subsequently become re-employed in an establishment which participates in the scheme”. 

At the bottom of the same page it gives Mrs Brown’s salary of reference and current annual pension and says:

“If you are re-employed and your post retirement annual income limit minus your annual salary leaves a balance which is less than your annual pension, you can only continue to receive your pension up to the balance of the income limit. Thereafter, it will be suspended until the start of the next tax year (examples of calculation are given in Leaflet 192).”



9. After establishing with Staffordshire Council that Mrs Brown was no longer in their employment, Teachers’ Pensions wrote to Mrs Brown informing her that her annual pension would continue to be paid as her expected income for the tax year did not exceed her salary of reference.

10. The assessment sheet completed at that time by Teachers’ Pensions says that the letter was sent to Mrs Brown on 8 April 1999. Teachers’ Pensions do not have a copy of the letter but have provided a copy of the template. It says:

“If your circumstances change before 5 April 1999; or subsequent re-employment is undertaken after 5 April 1999; your position will need to be reassessed. A new certificate is enclosed for either purpose which should be completed and returned via your employer.” 
11. Mrs Brown says that she did not receive the letter. Mrs Brown was subsequently appointed a full-time teacher by Staffordshire Council. Again she did not complete a Certificate for the duration of that employment.
12. In January 2002 Mrs Brown was appointed a full-time teacher by Herefordshire Council. The Council sent a letter of appointment to Mrs Brown (enclosing various documents including Leaflet 192) and notified her “in accordance with the enclosed Leaflet 192, your part-time earnings may affect your pension”. 

13. Mrs Brown opted for her employment to be pensionable and in March 2002 the Membership section of Teachers’ Pensions received a completed election to do so from Herefordshire Council. The election was accepted and pension contributions were deducted from Mrs Brown’s salary by the Council (since 1989 Teachers’ Pensions have not kept a record of members contributions as the calculation of retirement benefits does not rely on the amount of contributions paid). However, an abatement assessment was not done by PSS because a Certificate had not been received - prior to April 2008 the PSS relied on receiving an annual Certificate from a pensioner member via their employer.   
14. In September 2006, the General Trading Council for England (GTC), who hold details of the status of qualified teachers, wrote to Mrs Brown saying that they had undertaken a data cleansing exercise in partnership with Teachers’ Pensions with the aim of identifying and resolving any duplicate records across their respective databases.  As two Department for Education reference numbers had been identified for her one had been deleted. The letter gave the reference number that had been retained and advised that it should be quoted in all future correspondence with GTC or Teachers’ Pensions. It said that Teachers’ Pensions had separately written to employers to advise them of this number “but it would be helpful if you could check that your employer is using the correct number”. 
15. From April 2008, following a change in procedure, Teachers’ Pensions started to write automatically to pensioners where active service was shown on their service record – though the requirement still remained that the pensioner member would notify Teacher’s Pensions of any re-employment after retirement by the completion of a Certificate(s). 

16. In October, Teachers’ Pensions wrote to Mrs Brown requesting that she complete a Certificate. Mrs Brown replied by email that she had been employed by Herefordshire Council for over 7 years and this was the first time she had received a Certificate for completion. She asked what it meant and what she needed to do. Teachers’ Pensions wrote back summarising abatement, advised that they had developed an automated process to issue letters where an employer had provided service and salary information after a member had become re-employed and informed her that they were not previously aware of her re-employment and consequently annual assessments had not been carried out. Teachers’ Pensions went on to say that further information was being collated to enable a full assessment to be done and that they would contact her “once our calculations have been completed”. Teachers’ Pensions contacted Staffordshire Council to clarify Mrs Brown’s employment with them.
17. In September 2009, Teachers’ Pensions asked Mrs Brown to complete a Certificate and after confirming Mrs Brown’s employment history with Herefordshire Council (including that she was still in their full-time employment) suspended her pension after the November payment had been made.
18. On 21 January 2010, following a full assessment of Mrs Brown’s employment with both Councils, Teachers’ Pensions wrote to her saying that a net overpayment of pension had occurred (from 6 April 2000 to 5 April 2010) of £30,687.88. They requested its repayment, gave contact details for the Finance Overpayments Team if she needed to discuss a repayment plan and informed her that it was her responsibility to ensure that she submitted a Certificate via her employer for assessment by Teachers’ Pensions for each year that she was re-employed and that this could be done by visiting the secure area of the Teachers’ Pensions website.

19. Acting on behalf of Mrs Brown, Financial Advice Centre Ltd (FAC Ltd) complained that the overpayment should be waived by Teachers’ Pensions. They invoked the Scheme’s two stage Internal Dispute Resolution Procedure (IDRP). The complaint was rejected.

20. Mrs Brown separately wrote to Staffordshire Council and Herefordshire Council. Staffordshire Council informed her that it had submitted annual service returns to Teachers’ Pensions, but it was her responsibility to partially complete and forward a Certificate each year to her employer, who would add salary information and send it to Teachers’ Pensions on her behalf. Herefordshire Council similarly replied to Mrs Brown.
21. Teachers’ Pensions issued further Certificates to Mrs Brown for completion in April, June, July and October 2011.
22. In January 2012 (following the completion and return of a Certificate covering Mrs Brown’s employment with Herefordshire Council for the period 1 April 2010 to 31 March 2012) Teachers’ Pensions determined that no pension was payable to Mrs Brown for the tax year 2010/11, but that it was not subject to abatement for tax year 2011/12. Teachers’ Pensions offset the pension arrears for the period 6 April to 15 December 2011 (amounting to £2,981.63) from the total overpaid pension reducing the sum to £27,706.25. Mrs Brown’s pension was put back into payment in February 2012 and she was paid arrears dating back to 16 December 2011. £27,706.25 remains the overpaid pension still to be recovered by Teachers’ Pensions. 
Summary of Mrs Brown’s position (as put by FAC Ltd on her behalf)  
23. Teachers’ Pensions’ letter of 11 August 1997 makes no reference to Leaflet 192 and only mentions enclosing a leaflet relating to National Insurance.
24. Mrs Brown informed Teachers’ Pensions of her re-employment as a teacher in December 1998 by completing a Certificate and was not asked to do more than that. 

25. As there has never been any proof provided that Teachers’ Pensions issued a letter to Mrs Brown in April 1999 it should be ignored as ‘evidence’.  

26. Both Staffordshire Council and Herefordshire Council advised Teachers’ Pensions of Mrs Brown’s employment when she commenced and submitted Annual Service returns for each year of her employment.

27. When Mrs Brown’s teaching record was corrected in 2006, both GTC and Teachers’ Pensions should have identified that she was drawing her pension whilst re-employed without there being a Certificate in place.

28. Teachers’ Pensions were fully aware of the problem by October 2008, but took until January 2010 to write back to Mrs Brown with their findings. Over the intervening period the abatement related debt further accumulated. If Mrs Brown had known the situation she would have reduced her working hours.

29. It was totally unfair that Teachers’ Pensions suspended Mrs Brown’s pension in November 2009.

30. Over the ten years since her re-employment Mrs Brown had no idea that she was “contravening any rule (i.e. ‘abatement’) and relied on the experts around her (i.e. her employer and Teachers’ Pensions) to ensure earnings related matters were all taken care of. She just got on with the job of teaching. It was Teachers’ Pensions’ letter of 6th October 2008 that alerted her to the abatement problem. Even then, she did not realise the consequences.”

31. Teachers’ Pensions had failed to recognise that Mrs Brown was working in a teaching post even though pension contributions had been deducted for the last eight years and annual service returns had been submitted by her respective employers. 
32. Teachers’ Pensions should accept the blame for their previous processes not being carried out responsibly (as evidenced by the fact that they have recently tightened up their monitoring processes and have been sending out Certificates).  

Summary of Teachers’ Pensions position  
33. The Regulations provide for the abatement of pensions.

34. Before Mrs Brown’s retirement she signed the undertaking to notify Teachers’ Pensions if she subsequently was re-employed in a teaching position. When her pension was approved she was issued leaflet 192 which amongst other things refers in the introduction to the recovery of any overpaid pension and advised that form TP64 should be completed on returning to teaching. She was also sent a statement which included her salary of reference. Consequently, she should have been aware of the level of earnings that would affect her pension if she returned to teaching.

35. PSS wrote to Mrs Brown in 1998 requesting that she complete a Certificate, which was duly completed and returned in respect of her part-time employment with Staffordshire Council. This again should have alerted Mrs Brown to the fact she was required to complete a Certificate each time she returned to teaching and for each year her employment continued.
36. Following the return of the completed Certificate, Teachers’ Pensions wrote to Mrs Brown to inform her that her pension (for the period 1 September 1998 to 5 April 1999) would not be abated, but she should complete a further Certificate if her circumstances changed. Mrs Brown failed to comply with the directions she was sent. 

37. Whilst the Membership Section noted Mrs Brown’s election for further employment to be pensionable in March 2002, no abatement assessment was carried out by PSS because a Certificate had not been submitted to them. 

38. Irrespective of any notification that Teachers’ Pensions may have received from GTC, PSS were not notified of Mrs Brown’s further employment by means of Certificates and GTC’s discovery of an earlier reference number for Mrs Brown had no effect on her re-employment position as it only related to service from the 1970’s for which contributions had been repaid. 

39. Neither of the Certificates sent in 2008 and 2009 was completed and returned. It was not until 2009/10, following investigation with Mrs Brown’s employer, that PSS were able to make the abatement assessment. 

40. Teachers’ Pensions “…are unable to rely on the actual service returns received from employers as the intention of re-employment is for the pension to cease in the actual financial year in which the abatement applies. The annual return of service is not received from employers until after the financial year has ended and usually not until the following autumn. It is for this reason that TP request a Certificate to be completed during the financial year being assessed in order that the appropriate abatement can be applied to the pension payments in that year.”

41. They suspended Mrs Brown’s pension in November 2009 to prevent further overpayments of pension occurring. As Mrs Brown’s pension was not subject to abatement for tax year 2010/11 her pension was put back into payment from February 2012.

Summary of Staffordshire Council’s position

42. The Council submitted annual service returns to Teachers’ Pension for each year of her employment. 

43. On receiving the Certificate from Mrs Brown (after she had completed Part A),  the Council completed Part B for the period 1 September 1998 to 5 April 1999 and returned it to Teachers’ Pensions.

44. The onus has always fallen on the teacher to submit each year a Certificate to the Council after completing Part A. They fulfilled their obligations.
Summary of Herefordshire Council’s position

45. Mrs Brown was advised in her contract of employment of the implications of re-employment after retirement and was provided with Leaflet 192. She signed an Acceptance Certificate confirming her agreement to the terms of the contract and completed an election for her employment to be treated as pensionable from 1 March 2002.

46. The Council sent Teachers’ Pensions a completed Teachers’ Appointment Notification and by so doing made them aware that Mrs Brown had returned to teaching.

47. The Council subsequently submitted to Teachers’ Pensions annual service returns for each year of her employment.

48. On three separate occasions (the Council’s letters of 23 August 2010 and 23 August 2011 appointing Mrs Brown as a part–time teacher and letter of 8 July 2011confirming her eligibility for employment as a Relief Teacher) the Council referred Mrs Brown to the Teachers’ Pensions Guide leaflet “Your Guide” which contains information on re-employment after retirement and the potential impact on pension benefits.
Conclusions
49. The starting point is that overpayments are recoverable. There may be defences to recovery, but they would only apply if Mrs Brown reasonably received the overpayments thinking they were hers to spend.
50. It follows that I have to decide whether it was reasonable for Mrs Brown to believe that she did not need to notify Teachers’ Pensions of further re-employment after completing a Certificate in December 1998. My view is that it was not reasonable. 

51. Shortly before her retirement Mrs Brown signed a declaration that she would inform Teachers’ Pensions if she resumed teaching at any time during her retirement.

52. Mrs Brown says she did not receive Leaflet 192 when she retired. However, it was Teacher’s Pensions’ standard practice to issue the leaflet and an action sheet completed at the time states that it was enclosed with other documentation sent to Mrs Brown on 14 August 1997. Mrs Brown acknowledges that she received Teachers’ Pensions letter. It is my view that, more likely than not, Leaflet 192 (which included form TP64) was enclosed with the letter. 

53. The Certificate (which replaced form TP64) that Mrs Brown subsequently received from Teachers’ Pensions (which she partially completed in December 1998 and sent to Staffordshire Council for completion and return to Teachers’ Pensions) said who should complete it, referred to Leaflet 192, stated her current salary of reference and annual pension and warned that if her salary of reference minus her annual salary left a balance she could only continue to receive her pension up to this balance and thereafter it would be suspended until the next tax year. 

54. As Mrs Brown received the Certificate from Teachers’ Pensions, more likely than not, she also received Teachers’ Pensions subsequent letter of 8 April 1999, which advised that her pension would continue but requested the completion of a new Certificate if her circumstances changed before 5 April 1999 or subsequent re-employment was undertaken after 5 April 1999. 
55. When Mrs Brown was appointed as a full-time teacher by Herefordshire Council she was sent (by the Council) Leaflet 192 and notified that her earnings may affect her pension. 
56. The onus was on Mrs Brown to notify Teachers’ Pensions each time she resumed teaching by completing a Certificate and for each year that she remained teaching by completing a further Certificate.The position Mrs Brown now finds herself in (that is having to make a large repayment of overpaid pension) is essentially due to her failing to comply with the notification requirements (which she was directed to at retirement, in late 1998, in April 1999 and in January 2002). 
57. So I find that the money is repayable.  It does not matter, for the purpose of recoverability, whether Teachers’ Pensions might themselves have identified earlier that Mrs Brown was working as a teacher.  
58. However, Teachers’ Pensions received annual service returns for each year of Mrs Brown’s re-employment, firstly from Staffordshire Council and then from Herefordshire Council. They also accepted Mrs Brown’s election for her employment with Herefordshire Council to be pensionable with effect from February 2002. So all along, Teachers’ Pensions knew that Mrs Brown was working as a teacher, even if it was a different department that knew. Also, Teacher’s Pensions first wrote to Mrs Brown in October 2008 – yet it took until January 2010 for her to be notified of her overpaid pension.  The effect was that the overpayment became much more substantial. 
59. I do not consider that it was unreasonable for Teacher’s Pensions to suspend Mrs Brown’s pension until February 2012 (with arrears back dated to 16 December 2011). 
60. I note that Mrs Brown has been offered the option of contacting Teachers’ Pensions to discuss a repayment plan. I am sure that they will treat the matter sensitively, given their contribution to the build up of the sum repayable.  The overpayment is large and Mrs Brown’s pension relatively small.  
61. In summary, I do uphold Mrs Brown’s complaint against Teachers’ Pensions insofar as they have caused her some additional distress.  I do not uphold it against Staffordshire Council or Herefordshire Council. 
Directions

62. Within 21 days of this determination Teachers’ Pensions shall pay Mrs Brown £250 for distress and inconvenience caused.

TONY KING 
Pensions Ombudsman 

18 October 2012 
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