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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicants
	Mr A Ewing and Mr M Ewing 

	Scheme
	Network Loans SSAS (the SSAS)

	Respondents
	Mr M Mullady and Mr A MacMillan 


Subject

The complaint is that Mr Mullady and Mr MacMillan, who are trustees of the SSAS, have caused rent arrears to arise, and have not taken steps to have them repaid.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Mr Mullady to the extent that payments of rent under a sub-lease were not paid to the SSAS.
DETAILED DETERMINATION
Material Facts
1. This is a dispute between former business partners, all of whom were members and trustees of the SSAS.  I am dealing with it under my jurisdiction as a complaint made by two members of the SSAS against two trustees.  

2. Because of the nature of the dispute, and the difficulty my office has had in obtaining substantial responses from Mr Mullady and Mr MacMillan, there is some uncertainty about the underlying facts.  I have determined the case on the evidence that is available, as I am entitled to do.
3. The Applicants and the Respondents were principals of Allscot Finance Ltd, the company which established the SSAS in 2005. They were all members and trustees.  
4. The assets within the SSAS were two properties, 90 and 92 High Street, Tillicoultry. I have seen a lease dated 25 November 2005 relating to 90 High Street under which the tenant was Allscot Finance Ltd.  The “Landlords” were stated to be the four trustees, plus Norwich Union Trustees Ltd, the then “pensioneer trustee”. It seems there was a similar lease, which I have not seen, in relation to 92 High Street.  
5. Allscot Finance Ltd sub-let 92 High Street to Hillfoots Tyres & Auto Centre Ltd (Hillfoots) from November 2005.  At some time later there was an additional sub-tenant, Camper Van Company (CVC). If formal sub-leases existed, I have not seen them.
6. From at least December 2007, and probably before, Hillfoots paid rent direct to the SSAS bank account, rather than the Allscot Finance Ltd.   It seems that Norwich Union Trustees Ltd’s records indicated that Hillsfoot held the head lease on 92 High Street, although there is now general agreement that this was wrong.
7. Allscot Finance Ltd began to experience financial difficulties and from January 2009, ceased paying rent to the SSAS. I am told that the Trustees agreed to this in view of its difficulties (and no doubt heavily influenced by their own interests in Allscot Finance Ltd). There does not appear to have been any planned end to the rental payment holiday. 
8. In late 2009 Allscot Finance Ltd ceased trading.  A new company, Network Loans Ltd (Network Loans), was established by the same four principals in November 2009 operating from the same premises. The lease for 90 High Street was assigned from Allscot Finance Ltd to Network Loans. However, it seems the there was no similar assignment of 92 High Street. which continued to be occupied by Hillfoots, with rent being paid direct to the SSAS.
9. Network Loans as also had financial difficulties and the Trustees agreed to continue with a payment holiday. So Network Loans did not pay rent from November 2009 onwards. 

10. Mr A Ewing resigned as company director and sold his interests in Network Loans to Mr Mullady in August 2010. 

11. In October 2010 Hillfoots stopped paying rent direct to the SSAS, but paid it to Network Loans instead. It seems that CVC had always paid its rent to Network Loans. Mr Mullady explained this to Mr A Ewing in an email of 8 December in these terms:

“You are correct in that I insist that things are to be done correctly and that is the reason for having the rental for Network’s tenants transferred to the correct account.  There were several reasons which I won’t go into here but the advice given was to correct the situation and to do it IMMEDIATELY. I took that advice and did as instructed.

The advice that I have been given is that this is what should have happened from day one and I have taken the necessary action to do correct this.

The advice that I have been given, by the way, is that this is not a decision regarding the SSAS.  The agreement for the rental payments that you refer to are between Network Loans and Hillfoots Tyres and The Camper van company, not Network Loans SSAS.”
12. In August 2011, Hazell Carr Pensions Services wrote to Mr A Ewing with copies to the other trustees (Hazell Carr had taken over a book of business from Norwich Union, which included the SSAS).  They said that there were arrears of rent of £31,450 which HMRC would be likely to consider as a loan to a connected person, resulting in a significant tax liability to the SSAS.
13. Networks Loans Ltd went into liquidation in May 2012, by which time the arrears were £39,900.
14. From January 2013 Hillfoots’ rent was paid to the SSAS again.  Hazell Carr say that the outstanding rent for the period to January 2013 is £37,800.

The Deed and Rules of the SSAS

15. The current Definitive Trust Deed and Rules is dated 22 February 2008. 

16. Clause 7.2 says “All Trustee decisions will be by unanimous agreement in writing.”

17. Clause 9 deals with “Liability, Exoneration and Indemnity” and, in particular, Clause 9.5 says that the trustees are not liable “for any acts and omissions not due to their or his own knowing or deliberate breach of duty”. 
Summary of Mr A Ewing’s and Mr M Ewing’s position

18. Essentially they say that the rent should have been paid to the SSAS.  They say that Mr Mullady and Mr Macmillan have failed in their duties as trustees in not paying rent and not agreeing to take any action to recover the debt.  They are particularly aggrieved that Network Loans has benefited from rent that was paid by the sub-tenants, but was not passed across to the SSAS.
19. Mr A and Mr M Ewing want Mr Macmillan and Mr Mullady removed as Trustees and the £37,800 to be deducted from Mr Mullady’s SSAS benefits and paid across equally to Mr A Ewing and Mr M Ewing. 
20. Mr A and Mr M Ewing want Mr Macmillan and Mr Mullady removed or suspended because the SSAS has outstanding invoices to pay which need the consent of all four Trustees, which has not been forthcoming so by suspending the two Trustees, Mr A and M Ewing can authorise the payment of the outstanding invoices.  
Summary of Mr Mullady’s and Mr Macmillan’s position 
21. Mr Mullady makes allegations concerning accounting that are not relevant to the complaint.  He says that the original decision for Network Loans not to pay rent was made by Mr A Ewing as was the arrangement for Hillfoots to pay rent direct to the SSAS.

22. He adds that there was no point in pursuing Network Loans for the arrears because they could not pay.

23. Mr MacMillan adopts Mr Mullady’s comments and adds that he was not involved with Network Loans when no rent was being paid.
Summary of Hazell Carr’s position

24. Hazell Carr, as an interested party, say that they have been trying for some time to resolve the issue of rent arrears with the Trustees.  According to HMRC, the Trustees need to demonstrate that they have and will in the future pursue the rent arrears at an ‘arm’s length’. If the pursuit of rent arrears fails then the HMRC will deem the debt to the SSAS to be unauthorised. Hazell Carr intend imminently to report the arrears relating to 90 High Street to HMRC. 
25. The rent arrears from 92 High Street are likely to be regarded by HMRC as “value shifting”. While rent was being paid to Network Loans Ltd and/or Mr Mullady they benefited from pension scheme assets when they had no entitlement.  HMRC will consider the rent received by Network Loans Ltd and or Mr Mullady to be unauthorised payments. . 

26. Finally, they say that any direction which results in one trustee’s reserves being re-allocated to the other trustees may fall foul of HMRC rules and be deemed as an unauthorised payment as it is also “value shifting”. Therefore the SSAS may face tax charges. 
Conclusions

27. The Applicants do not complain that Allscot Finance Limited did not pay rent for 90 High Street.  They were evidently party to an open ended agreement that it would not.

28. Their complaint is restricted to the rent that Network Loans did not pay.  They also were evidently party to the arrangement that Network Loans would not pay the rent for 90 High Street.  There was no objection to it until after they had no interest in the business.  In my view, that places them in a position of some difficulty.  There was, in substance, unanimous agreement by the four trustees that rent would not be pursued for 90 High Street for the time being.  A reversal would have required unanimous agreement that it should be paid.  There never was any such agreement, but in effect Mr A Ewing and Mr M Ewing left themselves open that.  Mr Mullady and Mr MacMillan were, when declining to pursue the rent from their own business, no more in breach of their obligations than the Applicants were when they were of the same mind.  I do not uphold the complaint as regards rent for 90 High Street.
29. However, the rent relating to 92 High Street paid by Hillfoots is a different matter.  There was never any agreement that Allscot Finance Limited should not pay that sum to the SSAS because, when the rent “holiday” was first agreed to, it was being paid directly to the SSAS (although strictly it should have been paid to Allscot Finance Limited).

30. When Mr Mullady reorganised matters so that Hillfoots’ rent was being paid to Network Loans there had not been any assignment of the lease from Allscot Finance Limited to Network Loans.  Network Loans was not the legitimate recipient of the rent and that Mr Mullady took an unlawful step in procuring the change – though he may have done so believing that the lease had been assigned.  (Even if the SSAS was not the appropriate recipient, that would not legitimise diverting the rent to another inappropriate recipient.)
31. But even if Mr Mullady thought that the rent was properly due to be paid by Hillfoots to Networks Loans, he must have known that there was no agreement to give Network Loans a rental holiday in relation to it.  He knew, therefore, that it should have been paid to the SSAS and that not paying it would be indirectly to his benefit, as a principal of Network Loans.  As a trustee he ought to have taken steps to procure that payment was being made.  It evidently could have been, since it was being received from Hillfoots.

32. I find that in procuring the diversion of Hillfoots’ rent and in then failing to secure that it was paid across to the SSAS, Mr Mullady was acting in knowing breach of trust and should be personally liable.  I do not find he is liable in relation to any of the rent that was being paid direct by Allscot Finance Ltd and then Network Loans, as all four trustees had agreed that it should not be paid.  That includes any rent paid by CAC to either company.

33. Mr A and Mr M Ewing would like Mr MacMillan and Mr Mullady to be removed or suspended as trustees. I do not have power to remove or suspend them.  That would potentially be a matter for the Pensions Regulator.  
34. My directions below are for Hazell Carr to take administrative steps, even though not a respondent.  They are of course blameless in the matter.

Directions
35. I direct that Hazell Carr are to reduce Mr Mullady’s interest in the SSAS funds by the proportion of £37,800 that the sum of the other members’ share of the SSAS fund bears to the total value of the SSAS, dividing it amongst the other members in proportion to their shares of the fund before the reapportionment. 
36. I would hope that HMRC will not levy a tax charge as a result of my direction.  If they do then it is to be dealt with by Hazell Carr as a charge on Mr Mullady’s interest in the fund. 
TONY KING 

Pensions Ombudsman 

18 March 2013 
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