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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr A

	Scheme
	Local Government Pension Scheme (LGPS)

	Respondents
	Durham County Council (the Council)


Subject

Mr A complains that the Council, his employer, refused to backdate his ill health early retirement (IHER) pension. 

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Council for not considering whether Mr A qualifies for IHER under Regulation 20 of the LGPS (Benefits, Membership and Contributions) Regulations.

DETAILED DETERMINATION

Relevant Regulations

The Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007

20  (1)If an employing authority determine, in the case of a member who satisfies one of the qualifying conditions in regulation 5-

(a)to terminate his employment on the grounds that his ill-health or infirmity of mind or body renders him permanently incapable of discharging efficiently the duties of his current employment; and 

(b)that he has a reduced likelihood of being capable of undertaking any gainful employment before his normal retirement age, 

they shall agree to his retirement pension coming into payment before his normal retirement age in accordance with this regulation in the circumstances set out in paragraph (2), (3) or (4), as the case may be. 

(2)If the authority determine that there is no reasonable prospect of his  being capable of undertaking  any gainful employment before his normal retirement age, his benefits are increased-

(a)as if the date on which he leaves his employment were his normal retirement age; and 

(b)by adding to his total membership at that date the whole of the period between that date and the date on which he would have retired at normal retirement age. 

(3)If the authority determine that, although he  is not capable of undertaking gainful employment  within three years of leaving his employment, it is likely that he will be  capable of undertaking any gainful employment before his normal retirement age, his benefits are increased-

(a)as if the date on which he leaves his employment were his normal retirement age; and 

(b)by adding to his total membership at that date 25% of the period between that date and the date on which he would have retired at normal retirement age. 

(4)If the authority determine that it is likely that he will be capable of undertaking gainful employment within three years of leaving his employment, or before reaching normal retirement age if earlier, his benefits-

(a)are those that he would have received if the date on which he left his employment were the date on which he would have retired at normal retirement age; and 

(b)unless discontinued under paragraph (8), are payable for so long as he is not in gainful employment. 

(5)Before making a determination under this regulation, an authority must obtain a certificate from an independent registered medical practitioner qualified in occupational health medicine ("IRMP")  as to whether in his opinion the member is suffering from a condition that renders him permanently incapable of discharging efficiently the duties of the relevant employment because of ill-health or infirmity of mind or body and, if so, whether as a result of that condition he has a reduced likelihood of  being capable of undertaking  any gainful employment before reaching his normal retirement age.

(14)In this regulation-

"gainful employment" means paid employment for not less than 30 hours in each week for a period of not less than 12 months;

"permanently incapable" means that the member will, more likely than not, be incapable until, at the earliest, his 65th birthday; and

   "an independent registered medical practitioner ("IRMP") qualified in occupational health medicine" means a practitioner who is registered with the General Medical Council and-

(a)holds a diploma in occupational health medicine (D Occ Med) or an equivalent qualification issued by a competent authority in an EEA state; and for the purposes of this definition, "competent authority" has the meaning given by section 55(1) of the Medical Act 1983; or

(b)is an Associate, a Member or a Fellow of the Faculty of Occupational Medicine or an equivalent institution of an EEA state.

31  (1)This regulation applies to-

(a)a member who has left his or her employment before he or she is entitled to the immediate payment of retirement benefits (apart from this regulation), or 

(b)a member who has left his or her employment and is a pensioner member with deferred benefits under regulation 20(9). 

(2)Subject to paragraphs (3) and (4), if a member to whom paragraph (1)(a) applies becomes permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body, the member may ask to receive payment of their retirement benefits whatever the member's age. 

(3)A request under paragraph (2) must be made to the member's former employing authority or appropriate administering authority where the member's former employing authority has ceased to be a Scheme employer. 

(4)Before determining whether to agree to a request under paragraph (2), the member's former employing authority or appropriate administering authority as the case may be, must obtain a certificate from an IRMP as to whether in the IRMP's opinion the member is suffering from a condition that renders the member permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body and, if so, whether as a result of that condition the member has a reduced likelihood of being capable of undertaking any gainful employment before reaching normal retirement age, or for at least three years, whichever is the sooner.

The Local Government Pension Scheme (Administration) Regulations 2008

57 Notification of first instance decisions

(1)Every person whose rights or liabilities are affected by a decision under regulation 55 must be notified of it in writing by the body which made it as soon as is reasonably practicable. 

(2)A notification of a decision that the person is not entitled to a benefit must contain the grounds for the decision. 

(3)A notification of a decision about the amount of a benefit must contain a statement showing how it is calculated. 

(4)Every notification must contain a conspicuous statement giving the address from which further information about the decision may be obtained. 

(5)Every notification must also-

(a) refer to the rights available under regulations 58 and 60; 

(b )specify the time limits within which the rights under those regulations may be exercised; and 

(c) specify the job title and the address of the person to whom applications under regulation 58 may be made. 

Material Facts

1. Mr A was employed by the Council as a Social Worker and was therefore a member of the LGPS. Mr A was on long term sick leave. Previously Mr A was diagnosed as suffering from fatigue. 

2. On 14 April 2008, the Council were informed by Professor Bates, that Mr A’s condition may be diagnosed as Thrombocythaemia. Professor Bates wrote on 12 March 2008: 

“I reviewed this gentleman with a friend in my clinic on the 12th March. The MRI scan shows changes which are consistent with either ischaemis or inflammatory demyelination, they do not have the appearances of classical multiple sclerosis, but could be explained on the basis of an acute disseminated encephalomyclitis some three years ago. It is also possible that these changes relate to vascular problems in relation to his, nor proven, thrombocythaemia. I understand that he is to undergo investigation with a marrow biopsy and I look forward to hearing the view of Dr Williamson.”

3. Dr Williamson wrote to Mr A’s GP on 14 March 2008,  and said:

“There certainly doesn’t seem to be adequate evidence of an on-going inflammatory condition to cause this steady rise in platelet count and this, plus the large platelets from the film indicate that this could possible[sic] be a myeloproliferative disorder. However, whether this is contributing to his neurological state possibly by small infaracts is rather more debateable. I think it is worth taking it further, and he his[sic] attending for a bone marrow aspirate and trephine under local anaesthetic and sedation on 25th March 2008.”

4. Dr David Werring, Consultant Neurologist said on 23 March 2008, that: 

“It is difficult to know with certainty the cause of Mr A’s clinical symptoms and MRI scan findings. Unfortunately I was unable to review the images today. I had briefly looked at them with Dr Ciccarelli previously and we had felt that the changes were not typical for inflammatory disease of the nervous system. Essential thrombocythaemia (ET) can be associated with transient ischaemic attack or ischaemic stroke due to impaired small vessel function, but it has not been well reported in the literature. The MRI appearances in this disease (ET) have not been well studied to my knowledge. The importance of trying to make a diagnosis is that if Mr A is judged to have had thrombotic events in the past, then some form of platelet-lowering drug, for example Hydroxyurea, would be appropriate.”

5. Mr A was invited to attend a capability hearing by the Council on 1 May 2008. Mr A did not attend the hearing but was represented by his union representative.  

6. The Council sent Mr A a dismissal letter on 2 May 2008 in which the Council said:

“[The Council] considered the evidence offered by GMB in that it had been a very difficult period for you with incorrect diagnosis from your medical professionals but …no evidence had been presented to the hearing that a return to work was achievable in the short term. This was reinforced by current medical advice that whilst symptomatic improvement may be achieved over time you were not fit to return to work in the short to medium term.”

7. The Council went on to say: 

“As you are a member of the Local Government Pension Scheme, a decision needs to be made as to whether you meet the criteria for release of your pension benefits on grounds of permanent ill-health. 

Please sign and return the enclosed form to allow Occupational Health to submit your records to the Independent Doctor who will make the decision.”

8. Mr A says he did not receive this letter. 

9. The Council on 5 June 2008 terminated Mr A’s contract of employment due to inability to undertake duties because of ill health.

10. In their letter, the Council asked Mr A to complete the relevant authority to release medical records for the Independent Registered Medical Practitioner (IRMP) to review whether he qualified for IHER or not. The Council did not receive the authority from Mr A the review did not proceed and instead on 6 November 2008, the Council issued Mr A with notification that his pension benefits were deferred.

11. On 24 February 2010, Mr A applied for the early release of his deferred benefits on grounds of ill health. The IRMP sought an opinion from Dr Olga Ciccarelli, Honorary Consultant Neurologist. Dr Ciccarelli replied on 2 August 2010: 

“[Mr A] presented with a four year history of neurological symptoms, which started in February 2005, when he complained of right leg weakness, abnormal sensation on the right side of his body, difficulty walking stiffness and a weakness abnormal sensation on the right side of his body, difficulty walking, stiffness and a sensation in his back…

In July 2009, during a possible viral infection, he presented with an abnormal sensation on the right side of the cheek and in his right foot…

With regards to investigations, in February 2005 his blood tests showed essential thrombocythaemia which was then associated with a specific genetic mutation (jak-2)… 

According to his history and on the basis of his MRI scans, I think that the most likely diagnosis is of microvascular vessel disease, associated with essential thrombocythaemia with Jak 2 mutation…

With regard to his prognosis, Mark will not be cured of the essential thrombocythaemia and it is unlikely that his cerebral involvement will disappear. Therefore, I cannot exclude that in the future he will present with further episodes of neurological deterioration…”

12. The IRMP certified that Mr A was permanently incapacitated from discharging efficiently the duties of his former employment and had a reduced likelihood of being capable of obtaining gainful employment. The Council agreed to release Mr A’s deferred benefits commencing from his application date, that is, 24 February 2010. 

13. Mr A wanted the award backdated to the date of his dismissal. The Council refused. Mr A invoked the Scheme’s Internal Dispute Resolution (IDR) procedure. 

14. IDR Stage 1 was considered by Mr Briscoe, a Pension Consultant. Mr Briscoe noted that as the Council had not provided him with copies of their decision and information they relied on to refuse to backdate Mr A’s IHER, he was unable to reach a decision. He said, “…Durham County Council have not made a decision on your application for payment of your pension benefits to be back dated to 6 June 2008”. However in his conclusions he added that, “the medical evidence at that time [prior to being dismissed] was inconclusive, as such you were not entitled to an ill-health retirement.”

15. IDR Stage 2 was considered by the Council. The Council considered that sufficient medical evidence was available to their IRMP to consider whether to give a retrospective view. In addition the Council relied on the judgement given by Mr Justice Lewison in Hamilton V Monmouthshire County Council & Torfean County Borough Council (2208 EWHC 3101), in which he said that payment can be backdated to the date of election (the application date) for benefits being paid from deferred status. The Council did not uphold Mr A’s complaint. 
Summary of Mr A’s position  
16. Mr A says that the Council were aware of his condition before they dismissed him and they should have considered whether he qualified for IHER under Regulation 20 prior to his dismissal. 

17. Mr A adds that when the Council were first notified of his condition, there was sufficient medical research available online regarding Thrombocythaemia and the Council could have asked the IRMP to research the condition and determine whether he was permanently incapacitated. 
18. LGPS guidance states that the Employer must consider whether a member qualifies for IHER under Regulation 20 before his employment is terminated.  In paragraph 10, of the Guidance on the Application of the LGPS ill health regulations, states: 

“10. Under the 1997 Scheme regulations, any question concerning entitlement to an ill-health retirement benefit could only be decided when a member had left local government employment on the grounds of permanent ill health.  Whilst this did not prevent an employer and medical advisers from looking onto the question of entitlement to an ill health pension and grant beforehand, in regulatory terms, the actual decision about entitlement and any appeal arising from the determination of that question could only have been made on or after the member left employment. Concerns have been raised in the past about the effect that certain decisions made by the courts and the Pensions Ombudsman might have on this separation between the “leaving employment” and the “entitlement to pension benefit” question that has been part of the scheme’s regulations for a considerable time.  The ill health provisions in Regulation 20 now require the employer to commence medical processes prior to any termination of employment on ill health grounds.”  

19. Mr A says he was unaware of benefits he could claim for when his employment was terminated. He was preoccupied with his health and was unable to concentrate. Further the above guidelines supports his claim that it was the Council who ought to have considered whether he qualified under Regulation 20 rather than wait for him to make an application. 

20. While his dismissal letter was sent via recorded delivery, he did not receive the letter. At the time the letter was sent, he was no longer living at the address and had rented out the property. 
21. With regards to the review, Mr A would like to see a copy of the IRMP opinion before it is sent to the Council. 
Summary of the Council’s position  
22. The Council in the letter of dismissal stated that, they had considered evidence, including medical evidence, occupational health advice, phased returned work plans over an extensive period, and possible deployment to other duties. The Council considered that the medical advice received meant that there was little potential for Mr A to return to work in the short to medium term. 

23. The Council accept that the wording used in the dismissal letter of May 2008 with regards to the IRMP making the decision was inappropriate. The Council understands that under Regulation 20, it needs to reach a decision. The Council note that typically they would reach the same decision as the IRMP and it is not an untypical practise amongst Councils. The Council say that under Regulation 20(5) it is bound to obtain a certificate from the IRMP therefore it needs to be advised before reaching a decision. 
24. The Council’s position is that they could not reach a decision until they received Mr A’s consent to release the relevant medical records to an IRMP. The Council say that as they highlighted this to Mr A, this was in effect their consideration under Regulation 20. 

25. The Council reiterate that the dismissal letter was sent recorded delivery and it was not returned. They say it is not maladministration by the Council not to follow up the letter, as they had no reason to think that the address was incorrect. 

26. The LGPS Guidelines were issued in November 2008, after the events of May 2008. 

27. The Council add that it is not for them to consider or make medical judgements about Mr A’s medical condition - Thrombocythaemia, but they need to obtain a certificate from the IRMP to consider the impact of his medical condition. 

28. The Council would like any medical evidence received after 5 June 2008 to be discounted and the IRMP only to consider the medical evidence at the time of the dismissal. 

29. Finally, the Council ask whether any retrospective payments should be capped from date of dismissal to February 2010 when Mr A was awarded IHER from deferred status. 

Conclusions

30. Mr A has been awarded IHER under Regulation 31. He says that the Council should have assessed whether he qualified for IHER under Regulation 20. I uphold Mr A’s complaint .  The Council should have considered Mr A qualified for IHER under Regulation 20. 

31. In the dismissal letter, the first error the Council made was that they seemed to have delegated the decision to award IHER under Regulation 20, to the IRMP. They asked Mr A to complete and return the consent form so that the IRMP could make the decision. This is incorrect, as under Regulation 20, it is the Employing Authority (the Council) who must make the decision about whether an employee qualifies for IHER, after they have obtained a certified opinion from the IRMP. 
32. The Council have accepted that the letter was incorrectly worded.  They acknowledge they needed to consider the advice of the IRMP and make a decision themselves.

33. However the Council go on to say that although they could decide Mr A could no longer continue to be employed due to ill health preventing his short or medium term deployment, they could not consider if an ill health pension was due until they received Mr A consent to release the relevant medical records to an IRMP.  They argue that because they did not hear from him, they had no further duty to do anything.  I do not consider this was correct.
34. Regulation 20(1) states clearly that if an employing authority determine, in the case of a member who satisfies one of the qualifying conditions in regulation 5-

(a)to terminate his employment on the grounds that his ill-health or infirmity of mind or body renders him permanently incapable of discharging efficiently the duties of his current employment; and 

(b)that he has a reduced likelihood of being capable of undertaking any gainful employment before his normal retirement age, 

they shall agree to his retirement pension coming into payment before his normal retirement age in accordance with this regulation in the circumstances set out in paragraph (2), (3) or (4), as the case may be. 

35. Regulation 20 provides that an IRMP is required to provide an opinion on whether a member is permanently incapable of continuing their current employment and whether that the member also has a reduced likelihood of future gainful employment. If it is the IRMP’s opinion, that the member meets the requirements (the first or one), he then needs to certify which tier of ill health pension provision applies. 

36. The Council, after receiving the completed certificate, are then required to contact the member with their decision, under Regulation 57 of the LGPS (Administration) Regulations. 

37. In this case, as noted, the Council dismissed on a finding of ill health, but failed to make a decision under Regulation 20 regarding ill health pension rights.

38. Put more practically, the Council have not completed the process they were required to follow under Regulation 20.  
39. The maladministration is clear because the Council were aware that Mr A was diagnosed with Thrombocythaemia before they terminated his employment.  Prior to this diagnosis previous occupational health had relied on an incorrect diagnoses.  I understand the Council’s argument that the Regulations do not envisage a situation where the Member fails to respond (as Mr A did) when requests are made to refer evidence to the IRMP, but they knew that dismissal triggered an entitlement to a pension under Regulation 20 so they should have contacted Mr Ain order to obtain his consent in order to refer the matter to the IRMP, before they dismissed him to ascertain how it affected his pension rights.   If this is not the case the situation as here arises that an employer determines there is no possibility of returning to work in the short to medium term but cannot determine the pension rights which they must determine upon dismissal.
40. There is no evidence besides the letter to Mr A asking for his consent to access medical records after dismissal that the Council considered the relevance of the March 2008 diagnosis of Thrombocythaemia. Neither is there any evidence that the Council chased Mr A for his consent to release records prior to his dismissal. I must reiterate my earlier point, which is that the Council had an obligation to assess what tier of pension was due to Mr A under Regulation 20.   They did not have an ability to place Mr A into deferred status.  That is why the process to establish whether a member meets the requirements for IHER must commence prior to dismissal not after a member has been dismissed from employment. 

41. The LGPS guidelines sets out clearly that, “ill health provisions in Regulation 20 now require the employer to commence medical processes prior to any termination of employment on ill health grounds”. Albeit, this guideline was issued in November 2008, it nonetheless provides guidance on the Regulation under consideration-Regulation 20.  It explains to local authorities what they are required to do under that Regulation.   I therefore acknowledge the Guidance was not available in May 2008, but consider its issue shortly afterwards supports my view on what the Council should have done in May 2008.  
42. For completeness, I add that IDR Stage 1 was also flawed.  The decision maker Mr Briscoe noted that as the Council had not provided him with copies of their decision to refuse to backdate Mr A’s IHER, he was unable to reach a decision. He said, “…Durham County Council have not made a decision on your application for payment of your pension benefits to be back dated to 6 June 2008”.  In his conclusions he added that, “the medical evidence at that time [prior to being dismissed] was inconclusive, as such you were not entitled to an ill-health retirement.”   These statements are contradictory and go against Regulation 20 which clearly grants entitlement to an ill health pension if an employee is dismissed on grounds of ill health.  Further, it must be maladministration for a decision maker to say in one breath that he did not have copies of relevant documents and that the decision he was reviewing had not been made yet in a second breath say there was no entitlement to a pension.  There is no evidence he had a view from an IRMP either.

43. As to IDR stage 2, the reasons here are lacking.  The decision maker says that the IRMP who considered Mr A’s application for IHER under Regulation 30, did have sufficient medical records to consider whether the IHER should be paid retrospectively.  However, the IRMP did not comment on such in his report. The IRMP simply said that Mr A was in his opinion qualified for IHER under Regulation 30. Therefore, it is an assumption on the part of the Council that there were adequate records and an assumption that ought not have been made without evidence to support it.  It follows that not only did the review not pick up that the entitlement had been considered under the wrong Regulation, but the decision maker also wrongly assumed that the IRMP considered whether the IHER award should have been made retrospectively when such consideration was not made by the IRMP in his report. 
44. The Council would like medical evidence provided by Mr A after June 2008 to be discounted.  As I am satisfied there has been maladministration in this case, Mr A should be put back to the position he would have been in had there not been maladministration. This means that the assessment should be carried out under Regulation 20 so the IRMP must consider all the relevant medical evidence up to Mr A’s dismissal date in 2008 and provide a certificate based on such to determine his entitlement under Regulation 20. 
45. Finally, the Council ask whether any compensation should be capped to February 2010, when Mr A qualified for IHER from deferred status.  

46. There is an argument, which the Council have made, that as Mr A either failed to respond to their May 2008 letter requesting consent to release his medical records to an IMRP or failed to provide his correct address for correspondence; he should bear responsibility for his pension being deferred.  However, against this Regulation 20 quite clearly placed the obligation on the Council to consider an entitlement to one of the tiers of ill health pension when they dismissed Mr A.  It follows Mr A is due to have his entitlement from 2008 considered in accordance with Regulation 20.
47. In reaching this conclusion I bear in mind that IHER under Regulation 20 is paid with enhancements and as such is paid at a different rate compared to benefits paid from deferred status. Therefore, if Mr A qualifies for IHER under Regulation 20, it will be backdated and the difference paid from his dismissal date to the date of settlement as a lump sum plus interest. 
48. I will direct the Council to obtain a certificate from an IRMP (not previously involved) and ensure Mr A has an opportunity to comment on the opinion before it is sent to the Council and then the Council must reach a decision as to whether Mr A meets the criteria for IHER under Regulation 20. 
Directions  

49. I direct within 10 days of this Determination: 

· that the Council will write to Mr A for his consent to release his medical records to an IRMP who has had no prior involvement with the matter, 

· Within 28 days of receiving Mr A’s consent the Council will obtain a certificate from the IRMP based on the medical evidence at the time Mr A was dismissed from employment and then determine whether Mr A meets the criteria for IHER under Regulation 20. 
· If Mr A meets the criteria for IHER under Regulation 20, the Council shall retrospectively pay any additional lump sum and pension from the date of dismissal to the date of settlement. The Council will add simple interest, at the rate as quoted by reference banks to the additional amounts, from the date of dismissal to date of payment. 

JANE IRVINE 
Deputy Pensions Ombudsman 

22 January 2013 
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