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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr S Ellis

	Scheme
	Electricity Supply Pension Scheme

	Respondents
	Electricity North West Ltd

ENW (ESPS) Pensions Trustees Ltd


Subject
Mr Ellis complains that Electricity North West Ltd has

· breached a contractual obligation to increase his base salary;

· acted in breach of an implied term of trust and confidence; and

· discriminated against him on the grounds of his age.
He further complains that ENW (ESPS) Pensions Trustees Ltd has treated part of his final salary as ‘honorarium’ and not as pensionable pay.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against Electricity North West Ltd or ENW (ESPS) Pensions Trustees Ltd because: 

· Mr Ellis was not entitled to receive the payment as pensionable salary; there was no breach of any contractual obligation or of the employer’s implied duty of trust and confidence
· Mr Ellis was not discriminated against on the grounds of his age

· ENW (ESPS) Pensions Trustees Ltd has correctly treated part of his final salary as an ‘honorarium’ and not as pensionable pay 

DETAILED DETERMINATION

Background

1. Mr Ellis started working for North West Water Authority in 1975, which became United Utilities after privatisation. His employment was subsequently transferred to Electricity North West Ltd (“ENW Ltd”) in 2007. His employment rights were protected under the Transfer of Undertakings (Protection of Employment) Regulations.
2. His contract of employment included the following provisions in relation to pay.
“SALARY
The Salary band for this post is D2.

Your salary at 1 August 1997 is £32,000 per annum. Salaries are reviewed annually and any changes normally will be implemented in July, taking into account changes in the cost of living, the market rate, company performance and personal performance in the previous 12 months…

PROFIT RELATED PAY

… for the purposes of Profit Related Pay, your salary of £32,000 per annum - will be considered your notional salary and will be used for the calculation of pension and other allowances. 

BONUS SCHEME

You will be eligible for a bonus payment of up to a maximum of 15% of basic salary subject to achievement of Company and individual targets.

Bonus payments are made at the Company’s sole discretion and are not a contractual entitlement. Payments will be pensionable.”

3. Mr Ellis was a member of the United Utilities Pension Scheme until the transfer of his employment in 2007, at which time his pension rights were transferred to the Electricity North West Group of the Electricity Supply Pension Scheme (“the Scheme”). His pension entitlement remained governed by the Rules of the United Utilities Pension Scheme, which were incorporated into the Scheme. ENW (ESPS) Pension Trustees Ltd (“the Trustees”) is the trustee for the Scheme.
4. The Scheme Rules define ‘Final Pensionable Earnings’ as 
“…the greater of
(a) A Member’s Pensionable Earnings payable to the Member in the 12 months ending on the Member’s Pension Calculation Date… and

(b) The highest average Pensionable Earnings payable to the member in 3 consecutive tax years ending not earlier than 10 years before the Pension Calculation Date.”

“Pensionable Earnings” are defined as

(a) In respect of an Active Member in full-time Service, the annual rate of salary and wages payable to him in respect of contractual hours of employment including any contractual overtime.

Benefits in kind, payments in lieu, bonus payments and any other payments made to an Employee which are not set out above shall not be pensionable, except to the extent that an Employer shall from time to time determine and notify to members in its Service and to the Trustee…”

5. In December 2008 Mr Ellis gave ENW Ltd 12 months’ notice of his intention to retire, to take effect on 31 December 2009. 

Material Facts

6. In January 2009 ENW Ltd circulated a briefing to employees announcing details of a review of the reward structure, with new salary bands and grades. The purpose of the review was to provide a simpler approach to the salaries applied to different grades. This advised that there would be no move away from collective bargaining to personal contracts; no-one would be worse off but there would be increases in base pay for some; and any increases in salary would apply from 1 January 2009.
7. The briefing included a table showing the revised grades with example salaries for each grade, and a timetable of activities. From 9 February 2009 managers would brief employees on proposed changes to salaries and advise them of their new indicative grade. 

8. Prior to the grading exercise Mr Ellis was in Band D2 with a salary of £50,626. In a letter dated 10 February 2009 he was told his new grade was Grade 5, effective from 1 March 2009. The letter did not give any details of his salary.  It stated that all other terms and conditions of employment would remain the same.
9. At a meeting with his manager on 20 February 2009, Mr Ellis was told that he was being treated as a special case, as he was in his final year of employment, and the added payment was not to be treated as pensionable pay. Instead he would be given a one off non-pensionable ‘honorarium’ payment .The meeting was followed by a brief email sent the same day by his manager confirming the amount of the payment of £7,400 (reflecting the difference between his base salary of £50,600 and the market median of £58,000) and its treatment as an ‘honorarium’.
10. Mr Ellis sent an email to his manager on 25 February 2009. He stated that he agreed with the findings that the market median salary for his role was £58,000 and that his role was around the bottom of Grade 5 on the new structure. He did not disagree with the amount of the payment but he wished to appeal against the decision and seek a review on the grounds that:
· by being made a special case he was being discriminated against because of his age;

· the outcome of the review should be applied consistently to all staff;

· references in all the briefings had been to basic pay, which he had accepted in good faith and assumed that any adjustments would be to basic pay;

· he objected to the decision to make the payment as an honorarium, as it related to the ongoing rate for the job, not a one off payment; and 

· substituting a one-off non-pensionable payment for basic pensionable pay contravened his terms of employment.

11. A review meeting was held with Mr Ellis on 21 May 2009 to discuss the treatment of the payment. Following the meeting Mr Ellis raised a grievance and a formal grievance meeting took place on 21 August. The outcome was confirmed in a letter dated 28 August. This advised that the decision to treat the payment of the increase as a non-pensionable supplement was a commercial decision made by ENW Ltd. As he was in his final year, any increase would have a long term impact. He had been given the opportunity to accept the payment and did so on 25 February, whilst simultaneously expressing dissatisfaction with the method of payment. There was nothing to prevent the payment being made as it was.
12. The letter went on to say that a direct comparator had been found in the person hired to take over his role on his retirement. That person’s salary was equal to Mr Ellis’ base salary and market supplement, but his total package was not the same as Mr Ellis had a greater holiday entitlement and was a member of the Defined Benefit Pension Scheme whereas the comparator was a member of the Defined Contribution Scheme. His contract of employment confirmed that he would receive an annual pay review, but there was no contractual entitlement to an increase in salary or that any increase should be pensionable. 

13. On 7 September 2009 ENW Ltd wrote to Mr Ellis advising that his annual salary was to be increased to £51,385.50 with effect from 1 August, to reflect the annual review conducted in July.

14. Mr Ellis appealed the decision and a grievance appeal hearing took place on 30 October 2009. This confirmed the earlier decisions, on the basis that he had been informed in advance that he would receive a non-pensionable payment. In a letter sent on  25 November confirming the decision, the panel stated

“Many employers would not make any increase to the pay of an employee under notice to leave the company. The panel also notes that, given Mr Ellis is in the Defined Benefits pension scheme, the potential cost to the company of the 14% increase to his pay is over £100,000 (in terms of long term pension liabilities). Given the obligations on the organisation as a regulated utility to its shareholders, customers and employees, together with the factors outlined above, the panel is of the view that to pay the increase to Mr Ellis as a non-pensionable allowance is not unreasonable.”
15. During this period it became apparent that pension contributions had been deducted from Mr Ellis’ overall remuneration, including the supplement that ENW Ltd had said was non-pensionable. Mr Ellis was advised that this had been done in error and the overpaid sums were repaid to him.
16. On his retirement on 31 December 2009, Mr Ellis was awarded a lump sum payment together with an annual pension of £29,971.69 based on pensionable earnings of £59,806.36.

17. In April 2011 Mr Ellis’ solicitors submitted a complaint on his behalf to the Scheme’s Internal Dispute Resolution Process. His complaint was also unsuccessful. At stage 1 of the process, he was advised that the Scheme Trustee did not have power to instruct ENW Ltd to treat the payment as pensionable. There was no breach of trust as the Trustees had paid his pension in accordance with the calculation of his pensionable pay as notified by ENW Ltd. This decision was confirmed at stage 2.
Summary of Mr Ellis’ position  
Breach of contract claim against ENW Ltd
18. Mr Ellis’ case is that he should have received a pension based on pensionable pay of £67,735, not £59,806. ENW Ltd is not entitled to decide unilaterally to treat the payment as non-pensionable. The question of whether an amount of pay is pensionable is to be determined by the terms of the Trust Deed and Scheme Rules and his contract of employment. ENW Ltd argues that there was a collateral contract that varied his entitlement under the Scheme Rules but he does not accept that there was such a contract. He did not, either expressly or by his conduct, accept the variation on the terms offered by ENW Ltd. 

19. The nature of the payment; the way it has been treated for subsequent pay rises; and the fact that it is remuneration for duties performed under his contract of employment all indicate that it amounts to pensionable pay in accordance with the Trust Deed and Scheme Rules and his contract of employment.
20. The Trustees and ENW Ltd rely on the decisions in the South West Trains
 and the NUS
 cases, but those cases are both different from Mr Ellis’ situation. In his case, there was no collateral agreement outside the terms of the employment contract or Scheme Rules that the payment would not be treated as pensionable pay. He had vigorously rejected the conditions attached to the payment. In addition, both he and his employer made pension contributions in respect of the additional payment. 
21. He was told, along with other employees, that his salary would be increased if the review indicated that this was appropriate and the revised salary bands were published. The review showed that he had been underpaid. Having informed him that the review was taking place, the salary bands that would apply and the fact that salary increases would be paid, by its letter of 10 February 2009 ENW Ltd contractually committed to paying him a salary in accordance with the revised Grade 5 Band. ENW Ltd had shown an intention to be bound to pay the higher salaries identified by the salary review and a contractual term therefore arose as in the Albion Automotive case.
 It is for the court or tribunal (or in this case the Ombudsman) to determine whether it can be inferred that the employer intended to be contractually bound. It is not necessary for a course of conduct to be followed over time for this conclusion to be reached; an employer can express such an intention in one document.

22. Alternatively, 

· having undertaken to conduct a salary review and increase salaries in line with its findings, ENW Ltd was contractually bound to make increases in line with the findings;

· Although no specific salary figure was suggested prior to the letter of 10 February 2009, the briefing to employees in January did make representations as to salary increases for “some people”. In the context of the document, those words meant those people who the review indicated had been paid below market rate and were performing satisfactorily would receive increases; ENW Ltd did not retain an arbitrary discretion whether or not to pay increases. 

· having established that Mr Ellis was working at Grade 5 level and the appropriate pay for that grade was £58,000 or above, and by Mr Ellis continuing to work at that level, ENW Ltd offered to pay him the higher sum and he accepted that offer and gave consideration by continuing to work, in accordance with the Lee v GEC Plessey decision.

· By paying Mr Ellis the increase knowing that he did not accept the condition and was contesting it, and by deducting contributions, ENW Ltd by its conduct offered to pay him the increase on that basis, which Mr Ellis by his conduct accepted.

23. Mr Ellis does not dispute that an employer can limit an employee’s pensionable pay by means of an extrinsic contract to that effect, but he disputes that such a contract existed in this case. The question is whether he can be said to have accepted the offer on the employer’s terms when he so clearly rejected those terms. If no such contract exists, Mr Ellis contends that the contractual position is that he is entitled to the payment as pensionable pay in accordance with the terms of the Scheme Rules and his employment contract, or alternatively that any extrinsic contract was to the effect that he only accepted the payment on the basis that it was pensionable.
24. It was a breach of the employer’s implied term of trust and confidence not to make the increase. The decision would ensure Mr Ellis’ income would remain below the value of what he had been doing for the rest of his life. Other employees were remunerated in a way that reflected the market value of their role whereas the purpose of his treatment was to reduce his salary by way of a collateral contract so as to reduce his pension. 

25. Mr Ellis does not accept the contention that the duty of trust and confidence owed to him by his employer is the duty not to act “irrationally or perversely” as stated by ENW Ltd. The duty to not act in that manner is relevant to the exercise of a discretion conferred by the Scheme Rules. ENW Ltd was not in this context exercising such discretion but was attempting to contract out of entitlements conferred by the rules. In this context, the duty is not to act in a way “calculated or likely to destroy or seriously damage the relationship of confidence and trust between employer and employee”.
26. Had ENW Ltd not been in breach of contract, Mr Ellis’ pension would have been higher as a result and, as pensionable pay included bonuses, his pension would also have reflected that higher bonus payment. 
Discrimination claim against ENW Ltd
27. Mr Ellis considers that ENW Ltd has discriminated against him because of his age. He has compared himself to a younger colleague in his team who was given a pay increase as a result of the salary review which was treated as pensionable pay. She was also in the final salary scheme and will receive greater benefits as a result. It is not a material difference that she was on a different salary and in a different role. The argument that he was in his last year of employment or had given notice was not justification for discriminating against him. ENW Ltd has asserted that the correct comparator is someone in a period of notice. Mr Ellis disagrees with this for the following reasons:
· because he had given notice of retirement he had to give a year’s notice. His contractual notice period was six months. Had he been intending to leave for any reason other than retirement he would not have been in his notice period at the time;

· no evidence has been put forward of any other individual who was denied an increase in salary during a notice period or that it was ENW Ltd’s practice to do so;

· the circumstances of this increase were exceptional, in that it was recognised that individuals were not being paid at the market rate and steps were taken to remedy that; the increase was not just for service going forward but to recognise past service.

28. In any event it is not necessary to identify an actual comparator; a hypothetical comparator may also be used. A younger employee due to leave within the same period of time would not have been within his notice period because the notice period of a year only arose as he was due to retire. Had someone else been leaving for a different reason the notice period would have been shorter.

29. ENW Ltd has relied on the cost of his additional pension as justification for any discrimination, saying the aim was to award an increase in remuneration without incurring additional long term liabilities. But this was not an approach common to others. Every employee entitled to a final salary pension and awarded a pay increase would have the benefit of an increase in final pensionable pay. The difference in Mr Ellis’ case was simply that he was close to retirement. 

30. Mr Ellis relies on the Woodcock
 decision for the proposition that increased cost cannot, on its own, justify discriminatory treatment. The discriminatory act there was with the aim of giving effect to a genuine decision to terminate employment on the grounds of redundancy where, if the employee had not been dismissed, he would have been the beneficiary of a pure windfall. That is not the case here. Where cost or affordability is relied on, the court or tribunal (or Ombudsman) must have some view of the whole financial picture before deciding whether the justification is made out.
 ENW Ltd’s profit in 2009 was £142m before tax and £92m after tax. Comments about its duties to shareholders cannot justify the discrimination.
31. Alternatively, Mr Ellis argues that ENW Ltd imposed a provision or practice that put him at a particular disadvantage compared to others, namely:

· the practice of not offering salary increases to employees who have given notice of retirement or of termination;
· the practice of not offering increases in pensionable salary to employees who have given notice of retirement or of termination.

Breach of Trust claim against the Trustees
32. Mr Ellis’ primary claim against the Trustees is that his pension has not been calculated correctly and is not being paid on the basis of his correct pensionable pay, for the reasons set out above.
33. In the absence of an extrinsic contract to increase his salary on condition that it was non-pensionable, he is able to rely on the definition of pensionable pay in the Scheme Rules and in his contract of employment. He does not need to show an extrinsic contract that his pensionable pay will be increased and will be pensionable. Unlike the position in the NUS case, the increase was not an agreement outside the normal terms of his employment contract; it was a salary increase under the employment contract itself. Alternatively, Mr Ellis contends that he has shown such a contract.

Summary of Electricity North West Ltd’s position  
34. ENW Ltd’s position is that Mr Ellis was granted additional remuneration on express contractual terms that prevented it from being treated as pensionable. There was no breach of an implied term of trust and confidence nor was there direct or indirect discrimination on the grounds of age. 
35. The letter of 10 February 2009 merely confirmed that Mr Ellis would be moved to grade 5. It did not make any statement or promise as to a new salary figure and could not be construed to represent a ‘contractual commitment’ to pay a particular level or form of remuneration. 

36. In the Albion Automotive case it was held that enhanced redundancy terms had become incorporated into employees’ contracts through ‘custom and practice’. But that was a result of a regular and prolonged course of conduct by the parties, with a consistent application of redundancy terms over the course of four years. It is fundamentally wrong to apply that test to Mr Ellis’ situation, particularly where the argument is based on a single letter which made no statement as to a new salary figure.

37. Mr Ellis had no express right under his employment contract to receive an increase in pensionable salary as a result of the re-grading exercise. His contract provided for an annual review with any changes normally implemented in July. Mr Ellis received an increase in salary following the annual review in July 2009.

38. It was a matter for ENW Ltd to decide whether to include Mr Ellis’ role in the re-grading exercise, grant any salary increase and decide whether any special terms applied. Ordinarily an employee in a notice period would not have benefited from such an exercise but ENW Ltd decided to include all employees and roles.
39. ENW Ltd carried out the re-grading exercise to adopt a simpler and more standardised approach within the company. It was not contractually bound to include any particular role, to make increases in line with its findings or make any changes by way of an increase in pensionable salary. 

40. ENW Ltd did not, by installing Mr Ellis at Grade 5 level, offer to pay him a higher pensionable salary. He was informed in advance of the re-grading being implemented, that his remuneration would be increased by an additional non-pensionable element. The documentation provided to him made it clear that the increase would not be pensionable. 

41. Mr Ellis claims that by offering the payment in the knowledge he was dissatisfied with the form of payment ENW Ltd in fact offered to pay the increase on a pensionable basis, which he by his conduct accepted. This assertion is based on a fundamental misconception of the law. ENW Ltd made it clear the payment was not pensionable and it was paid on that basis. Accepting the payment does not change the basis on which it was paid.
42. Changes to pension benefit can be made by way of contractual variation. It is an accepted principle that if an increase has been granted on the basis that it is not pensionable, then it shall not be taken into account when calculating pension benefits even if it would normally be pensionable under the Scheme Rules. That is the case even if the employee expresses their dissatisfaction. Extrinsic contracts may also provide that elements of pay are pensionable where otherwise they would not be; Mr Ellis’ bonus payment was included as pensionable through an extrinsic contract, where the definition of pensionable earnings in the Scheme Rules would normally exclude this.
43. The leading case on this point is South West Trains where a deal was struck between the employer and employees under which average annual salaries were increased but with the pensionable element to be capped. The court held that the agreement could override the Scheme Rules so as to bind the employer and employees. In the NUS case, the employer made an offer by letter which stated that the payment would not be pensionable and the court held that, by not rejecting the proposal outright but requesting a reconsideration of the terms, and by the subsequent behaviour of the parties, the employee had accepted the payment was non-pensionable. He could not accept one element of the offer but not the other:
“Mr Allen could not accept the increase without agreeing the terms as to its treatment for pension purposes… either Mr Allen had to agree to both or neither. If he agreed to neither, he would receive no pay increase. The only tenable interpretation of events is that by conduct Mr Allen agreed to both… The court is not precluded from reaching this view by reason only of the fact that Mr Allen sought the agreement … to improve on the terms set out in the September letter…
In a situation such as the present where the employer’s offer is to increase wages and there are no fresh onerous or disadvantageous terms sought to be imposed but merely a limitation on the benefit accruing…, it is easy to infer that the full terms of the offer are accepted for this must on any basis be in the interest of the employee. There was no reason why Mr Allen should refuse the wage increase, though he had occasion to seek (and sought unsuccessfully) further withheld benefits.”
44. The court has recently confirmed in Bradbury v BBC
 that a cap on pensionable pay may be made by extrinsic contract; an agreement by an active member to accept a pay rise on the basis that only part of it was to be pensionable would be binding on them.
45. The precedents in these cases apply to Mr Ellis and cannot be distinguished from his circumstances. The payment was offered on the basis that it was not pensionable. As Mr Ellis accepted the payment, the fact that he was unhappy is, legally, irrelevant. Any objection by him was restricted to the form and non-pensionable treatment of the payment, which is exactly in point with the circumstances in the NUS case.
46. There was no breach of an implied duty of trust and confidence. The employer’s duty, in the context of pensions, was considered in the Imperial Tobacco
 and Prudential
 cases. The correct test to apply is whether the employer had acted “irrationally or perversely” and the irrational or perverse action was sufficiently serious to destroy or seriously damage the relationship between employer and employee. In Prudential¸ although there was an expectation of certain increases, the employer had not guaranteed or committed itself to increases. In addition, it was able to take its own interests into account and so its decision was not perverse or irrational. 

47. In deciding to make the payment non-pensionable ENW Ltd did not act in a manner that no reasonable employer would have acted. This is supported by confirmation from United Utilities that it would not normally treat market supplement payments as pensionable and would not consider it normal practice to make salary increases to people under notice to leave.

48. ENW Ltd was under no obligation to increase employees’ remuneration. As established in Prudential, mere expectation of an improvement in benefits is not sufficient to make a decision irrational or perverse where the employer has not guaranteed the improvement. Not all employees whose base salary was below mid-market rate received an increase in salary which would have been pensionable. And ENW Ltd was entitled to take its own interests into account when making its decision. 
49. ENW Ltd did not discriminate against Mr Ellis on the grounds of age. Under the Regulations in force at the time
 it was unlawful to discriminate against actual or prospective members on the grounds of age. But an act or practice would not be unlawful if it could be objectively justified and, in order to succeed on  a claim, Mr Ellis would have to show he has been treated less favourable than another worker whose position is the same as (or not materially different from) his. 
50. The decision to pay the additional remuneration as a supplement was on the basis that Mr Ellis was in a notice period. No suitable comparator has been found. The circumstances of the comparator proposed by Mr Ellis are materially different from his; she was not in a notice period. There is no formal policy regarding pay rises for people approaching retirement, but it is not normal practice to give pay rises to employees in a notice period; nor was that the practice of United Utilities.
51. Even if the treatment of Mr Ellis were potentially discriminatory, ENW Ltd would seek to justify it as a proportionate means of meeting a legitimate aim. ENW Ltd recognised that increases to pensionable salary in the final year of employment would have a longer term impact than the immediate monetary value of the increase. ENW Ltd, in awarding an increase in remuneration, was more generous than other employers. Its aim was to award an increase to Mr Ellis without incurring long term liabilities in excess of £100,000, given its obligations to its shareholders, customers and employees. 
52. The issue is whether the action can be seen as justified. Based on ENW Ltd’s circumstances its treatment of Mr Ellis, when awarding an increase in remuneration outside of the normal salary review process during his notice period, was legitimate.
Summary of ENW (ESPS) Pensions Trustees Ltd’s position
53. The Trustees’ position is that Mr Ellis’ pension has been paid in accordance with the Trust Deed and Scheme Rules and they are satisfied that the additional remuneration was only granted to him on the basis that it was not pensionable. There has therefore been no breach of trust.
54. The Trustees decided that they could not simply accept ENW Ltd’s position that the payment was not pensionable without considering his complaint and taking their own advice. 

55. The letter of 10 February 2009 simply informed Mr Ellis that the re-grading process was taking place and informed him of his grade for the future. No information was provided about his salary until the meeting with his manager. The Trustees are satisfied that it was made clear to Mr Ellis the additional remuneration would not be pensionable. In considering whether the communication between ENW Ltd and Mr Ellis was sufficient to reach this conclusion, the Trustees relied on the decision in the NUS case. 

56. That case also concerned a salary increase where the employer communicated in a letter to the employee that it was not pensionable. In such a case, the judge made it clear that it is for the employee to establish there was a contractual entitlement to the pay being pensionable. Further, the judge made it clear that the employee had a choice when informed of the terms of the increase to either agree or reject the terms as a complete package; either the employee received the increase on the basis that it was not pensionable, or he rejected it, in which case it was not paid. Applying those principles to Mr Ellis’ case, the Trustees were satisfied an offer had been made at the February meeting which was clear in its terms that the payment would not be pensionable.  
57. For the purposes of calculating his pensionable earnings under the Scheme Rules, that payment would fall outside the definition.

58. The Trustees also had advice on the application of IMG V German.
 The circumstances that led the court to conclude that section 91 of the Pensions Act 1995 were breached by changes to the pension arrangement purportedly made contractually are not present here. The Trustees also note the recent decision in Bradbury v BBC confirming the validity of a contractual agreement to limit the elements of pay which are pensionable. 

59. Once the Trustees were satisfied that the terms of the payment were made clear to Mr Ellis and prima facie the payment was not pensionable, the only remaining question for the Trustees was whether Mr Ellis had reached a contractual agreement with ENW Ltd that the payment would in fact be pensionable. In accordance with the NUS decision, the onus is on Mr Ellis to prove that such a contract exists. 
60. Having considered all the evidence put forward, the Trustees do not see any grounds to depart from their conclusion. In the absence of a contractual agreement between Mr Ellis and ENW Ltd that the payment was pensionable, and in view of the clear statement from ENW Ltd that it would not be, the Trustees consider they have administered his benefits correctly.
Conclusions

61. The starting point for any consideration of Mr Ellis’ entitlement must be the Trust Deed and Scheme Rules, and his employment contract. The Scheme Rules define “pensionable earnings” as the annual rate of salary including contractual overtime but not benefits in kind, bonus payments or any other payments unless the employer has notified the member and the trustees that the payments are pensionable. Mr Ellis’ employment contract provided that his salary would be used for the calculation of pension, and in addition bonus payments would also be pensionable. So the starting point is that Mr Ellis’ pension would be calculated on the basis of his annual salary and bonus. 

62. Mr Ellis says that the additional payment he received was an increase in his salary; its purpose was to bring his salary up to market rate, as he had been underpaid for some time and so it could not be anything other than part of his pensionable salary. Had this been an increase resulting from the annual review of his salary it would be hard to disagree with that; but ENW Ltd says that it did not arise from the annual review process and was a payment specifically expressed to be non-pensionable. 
63. This was clearly not an increase arising from an annual review (the normal review took place in July 2009 and Mr Ellis received a salary increase as a result) but a one-off payment. As it arose outside the normal process the question arises as to whether it was, as Mr Ellis maintains, an increase in salary or, as ENW Ltd argues, a non-pensionable ‘honorarium’.
64. To determine that, it is necessary to decide the precise terms on which the payment was made. The case law is clear that a contractual agreement between employer and employee may override the Scheme Rules and may limit an employee’s pensionable earnings, as in the South West Trains and Bradbury v BBC cases. So if there was an agreement that the payment to Mr Ellis was non-pensionable, that agreement would be binding on both sides. 

65. In my judgment, the circumstances in this case mirror almost exactly those in the NUS case. There, the employer sent a letter to the employee offering a payment on the basis that it was to be non-pensionable. The employee accepted the payment but made it clear he was unhappy and sought to challenge the terms on which it was made. That mirrors precisely what happened here – Mr Ellis accepted the money but told ENW Ltd that he was unhappy with the terms on which it was paid and sought (unsuccessfully) the further benefits that would arise if it were pensionable. The passages quoted from the judgment in paragraph 43 above could equally apply to Mr Ellis and I see no basis on which his case can be distinguished. 
66. Mr Ellis refers to the Albion Automotive case but I do not consider that assists him. The circumstances of that case were quite different – there had been a course of conduct from which it was clear that the employer had, over a period of years, treated employees as being entitled to enhanced redundancy payments.  The court made it clear (approving earlier decisions) that, for a contractual term to arise, there had to be a policy brought to the employee’s attention or which had been followed without exception for a substantial period, such that the employer intended to be contractually bound by it. 
67. Mr Ellis concedes that it is for the court or tribunal (or in this case the Ombudsman) to determine whether it can be inferred that the employer intended to be contractually bound. On the facts of this case it cannot be inferred that ENW Ltd intended to be contractually bound when it had explicitly stated the opposite. There was not a policy that had been followed without exception over a period of time; payments had not been made automatically; and the terms as stated to Mr Ellis were clearly that ENW Ltd had no intention to be contractually bound to treat the payment as pensionable. 
68. Mr Ellis argues that, having established he was working at Grade 5 level and the appropriate pay for that grade was £58,000 or above, and by his continuing to work at that level, ENW Ltd offered to pay him the higher sum, he accepted that offer and gave consideration by continuing to work, in accordance with Lee v GEC Plessey. For the reasons set out above, it was plain that ENW Ltd only offered to pay the additional sum on the basis that it was non-pensionable.  As in the NUS case, where the employer’s offer is to increase wages and there are no fresh onerous or disadvantageous terms sought to be imposed but merely a limitation on the benefit accruing, it is to be inferred that the full terms of the offer were accepted. The consideration Mr Ellis gave was in return for the additional payment on the terms on which it was offered and paid – not for any additional terms which he may have preferred.
69. Mr Ellis’ next argument is that ENW Ltd’s actions were in breach of its implied duty of trust and confidence. ENW Ltd had an implied duty not to act in a way calculated to destroy or seriously damage the relationship of confidence and trust between employer and employee.  Mr Ellis argues that this is not the same as whether the employer has acted irrationally or perversely. But in Prudential the court stated that the question was, overall, whether a decision was irrational or perverse and it must amount to a “serious matter” for there to be a breach. An employer should not exercise any powers capriciously. Decisions should be made with a view to the efficient running of the scheme and

“It must be open to the company to look after its own interests, financially and otherwise, in the future operations of the scheme.” 
70. Whatever Mr Ellis’ expectations were, ENW Ltd had not at any time guaranteed he would receive an increase or, if he did, that it would be pensionable. A mere expectation of an increase is not sufficient to establish an entitlement. Although there may potentially be cases where a decision to override expectations would be irrational or perverse, the employer is entitled to consider its own interests, which the court said would severely limit the circumstances in which a decision would be said to be irrational or perverse; the test was said to be a “severe one”. I do not think it can be said that ENW Ltd acted capriciously or that its decision was irrational or perverse (in other words, a decision that no other reasonable employer would have made). It was clearly taking into account its own interests and the future operation of the Scheme – something it was entitled to do. 
71. Mr Ellis puts forward an alternative argument that, quite apart from any breach of                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                      contract, ENW Ltd was unlawfully discriminating against him because of his age. Such discrimination is unlawful unless it is objectively justified as a proportionate means of achieving a legitimate aim.
72. The first issue is whether there was discrimination. ENW Ltd says he was not treated differently because he was in his notice period and any other person in the same situation would have been treated in the same way, regardless of their age. Neither Mr Ellis nor ENW Ltd has been able to provide details of a comparator who was in the same position and was treated differently. It is, however, possible to take a hypothetical comparator. 
73. Mr Ellis may have been treated less favourably than younger colleagues. But in my judgment, an appropriate comparator would be a younger individual under notice to leave; in other words, someone whose position was the same as, or not materially different from his (other than their age). The practice of both ENW Ltd and United Utilities is not to award pay increases to employees under notice. So a younger colleague under notice would not normally be given a salary increase. On that basis, Mr Ellis has not been treated less favourably by view of his age. Indeed he could be said to have been treated more favourably, since ENW Ltd decided it would make a payment to him (albeit an ‘honorarium’) whereas, had he been under notice for some other reason, it is more likely than not that he would have received no payment.
74. The treatment might have been potentially discriminatory on the basis that there was a practice in place which would put someone of his age at a disadvantage compared to others; the practice of treating someone differently when about to retire. But I think the key point here is that question was not whether the individual was about to retire, but whether they had served notice. Any individual who had served notice, for whatever reason, would not have been treated more favourably than Mr Ellis. 
75. ENW Ltd claims that even if the treatment were considered potentially discriminatory on the grounds of age, it could be objectively justified as a proportionate means of meeting a legitimate aim. As I have not concluded that there was discriminatory treatment it is not necessary for me to reach a conclusion on whether it could be objectively justified.
76. Mr Ellis was not entitled to receive the payment as an increase in his pensionable salary. It follows from this that the Trustees dealt with his pension on the basis of his correct pensionable salary and were not in breach of trust in doing so. Accordingly his complaint against them cannot succeed.
JANE IRVINE 

Deputy Pensions Ombudsman
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