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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr M Whitehurst

	Scheme
	Police Injury Benefit Scheme

	Respondents
	Nottinghamshire Police Authority (NPA)


Subject

Mr Whitehurst asserts that the review of his injury benefit undertaken in 2006 was not conducted in accordance with the Police (Injury Benefit) Regulations 2006.

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Nottinghamshire Police Authority because the review was not carried out in accordance with the relevant Regulations.

DETAILED DETERMINATION

Material Facts

1. Mr Whitehurst was awarded an injury benefit in 1999 under the Police (Injury Benefit) Regulations 1987 (as amended). The Selected Medical Practitioner (SMP), at that time, determined that the degree to which Mr Whitehurst’s earning capacity had been affected was 70% (Band 3). The disabling condition was given as “the chronic effects of back injuries”. The SMP had received reports from a consultant orthopaedic surgeon dated 1997 and 1998. In his covering report, the SMP said that the orthopaedic surgeon had confirmed that cervical spondylosis had been diagnosed in 1995 and, in Mr Whitehurst’s case, had been significantly affected by the injuries he had received at work.

2. Mr Whitehurst’s injury benefit was reviewed in 2006. By this time, the 1987 Regulations had been succeeded by the Police (Injury Benefit) Regulations 2006. Transitional provisions provide for the review of injury benefits awarded under the previous regulations to be conducted in accordance with the 2006 Regulations. Extracts from the relevant Regulations are contained in an appendix to this determination.

3. On 25 August 2006, the reviewing SMP determined that Mr Whitehurst’s degree of disablement was then 42.54%. He identified the disabling condition as “chronic effects of back injury cervical spondylosis, ® shoulder problem”. Mr Whitehurst appealed against this decision and his case was referred to a Police Medical Appeal Board (PMAB) under Regulation 31. The PMAB met on 30 January 2007. Both NPA and Mr Whitehurst attended and were questioned by the PMAB. Mr Whitehurst was assessed by an orthopaedic physician. The results of this assessment were considered by the PMAB and are included in the notes of their meeting.

4. The orthopaedic physician noted that Mr Whitehurst had received a number of injuries to his right shoulder in the 1980’s from which he had fully recovered. He noted that Mr Whitehurst had taken sickness leave in 1992 because of neck and shoulder pain and that he had been referred to a rheumatologist in 1995. He also noted that Mr Whitehurst had sustained injuries in the course of his duties in 1997, 1998 and 1999. The orthopaedic physician then referred to the report provided by the orthopaedic surgeon in 1997 and 1998. He provided a review of Mr Whitehurst’s health since his retirement and the medical treatment he had received. He noted that Mr Whitehurst exhibited fear-avoidance behaviour and that he was particularly protective of his cervical spine. The orthopaedic physician concluded,

“The clinical picture is one of chronic pain. There is clinical evidence of cervical spinal dysfunction secondary to a moderate degree of degenerative changes (“cervical spondylosis”). Cervical spondylosis does not inevitably, or indeed usually, give rise to the degree of functional impairment demonstrated by the appellant, and it is likely that the chronic pain syndrome is the consequence of additional psychosocial factors, including fear-avoidance misattributions and beliefs, psychological stresses and possibly iatrogenisis.

Irrespective of causation, I am satisfied that there is a significant degree of functional impairment of the cervical spine that would prevent Mr Whitehurst from working full time.

A contribution to the current level of disability is made by the constitutional condition of cervical spondylosis. The natural history of this condition would be for discomfort and stiffness of the cervical spine to be experienced at his current age. However, the severity of this symptoms and the degree of functional impairment experienced at the present time would have been considerably less had the injuries on duty in the 1990’s not been sustained.”

5. The PMAB said that the key issues they needed to address were:

· To assess Mr Whitehurst’s functional capability and the strength of the evidence for this.

· What were the medical conditions leading to a reduced functional capability.

· How did the likely causations of these lead to appropriate apportionment in respect of the stated injury on duty.

· Did the clinical findings and stated medical condition support the implausibility of the stated functional incapacity.

· How strong was the evidence of permanence attached to both Mr Whitehurst’s condition and his functional capability.

· What types of work might Mr Whitehurst reasonably perform, taking account of his functional capability, training and occupational experience.

· What would be a reasonable level of remuneration for Mr Whitehurst’s work capabilities.

· Whether apportionment was required in the final calculation of the degree of disablement.

6. The PMAB referred to R (on the application of South Wales Police Authority) v Medical Referee (Dr David Anton) [2003] EWHC 3115 (Admin) and noted that the starting point for assessing earning capacity was how it had been affected not how it was likely to be affected and that the issue was capability not whether Mr Whitehurst was employable. They then referred to Regulation A12(3) of the Police Pensions Regulations 1987 and said that degree of disablement should be determined by reference to the degree to which Mr Whitehurst’s earning capacity had been affected as a result of an injury received. The PMAB then turned to apportionment and noted,

“The administrative course (sic) has taken the view that a two stage approach is required in determining degree of disablement. First, the loss of earning capacity … Secondly, the SMP needs to determine the degree to which that loss is a qualifying injury. The SMP therefore needs to discount the effects of a non qualifying injury and any other cause …

Before apportionment can arise, each factor must separately have caused some degree of loss of earnings capacity on its own. In considering apportionment, the SMP would therefore need to consider the issue of causation. This is a separate exercise from testing for entitlement for an injury award by reason of the injury causing or substantially contributing to the disablement. However, as in the case of determining whether disablement is attributable to a qualifying injury, the SMP would have to consider apportionment on the basis of the evidence and applying his/her medical judgement …”

7. Finally, the PMAB referred to two cases from 2003: Jennings v Humberside Police [2003] All ER (D) 293 and South Wales Police Authority v Morgan [2003] All ER (D) 137.

8. The PMAB then proceeded to consider Mr Whitehurst’s case in detail. They said that the case was complicated by the lack of good medical evidence prior to 1998 and contradictory information. The PMAB said that there were “issues” over the original injury benefit certificate in 2000. They expressed the view that it was notable that Mr Whitehurst had experienced neck symptoms in 1992 causing him to be absent from work and again in 1995. They said they attached significance to the need for a secondary care referral and an MRI scan in 1995. The PMAB said that this suggested that Mr Whitehurst had experienced neck pain outside the two periods of absence from work and that “a disease process was in train”. They noted the injuries Mr Whitehurst had received to his shoulders in 1980 and 1987 and that he had recovered reasonably quickly. The PMAB said that they discounted any ongoing symptoms of significance from these injuries. They expressed a preference for any symptoms at the time to relate to degenerative change rather than the injury in 1987. The PMAB accepted that the reference to “chronic effects of back injury” related to the whole of Mr Whitehurst’s spine and his neck injuries. They commented,

“… Mr Whitehurst clearly has cervical spine dysfunction. The continuation of symptoms is most likely related to a complex interaction of musculoskeletal, neurological and psychological factors specific to Mr Whitehurst. A fear avoidance reaction does perhaps best describe what has happened with the result that Mr Whitehurst now has a chronic pain syndrome.

Mr Whitehurst has now experienced symptoms continuously over a period of almost 10 years and there appears to be relative stability … In March 2001 [the orthopaedic surgeon] expressed reservations about Mr Whitehurst’s ability to cope with a purely sedentary job on a full time basis. There is a comment that he would be suitable for semi sedentary work of a flexible nature.

… The Board accept that [Mr Whitehurst] may find regular work challenging, at least initially, but based on their own experience of assessing fitness for work, hold the medical opinion that [Mr Whitehurst’s] functional status is compatible with working around two-thirds of full time hours in a sedentary or semi-sedentary occupation …

… The medical judgement of the Board that [Mr Whitehurst] was symptomatic, albeit spasmodically, from cervical spondylosis prior to the first injury has already been noted. It also appears that any symptoms at that time did not restrict [Mr Whitehurst’s] work activities. The Board’s opinion therefore is that the series of injuries has aggravated an underlying medical condition rather than accelerated an underlying naturally occurring condition that would have caused Mr Whitehurst to have retired anyway. The Police Authority argument for acceleration and the suggestion therefore that there has in reality not been an injury on duty is rejected.

In the medical judgement of the Board [Mr Whitehurst] has developed a chronic pain syndrome. It is also the Board’s judgement that the series of three injuries on duty are the substantial cause of the ongoing symptoms. However, the Board also consider that the underlying medical condition of cervical spondylosis is a contributory factor … the Board concluded that the remaining contribution of the injuries sustained would be 75% and that 25% of [Mr Whitehurst’s] current disablement and loss of earning capacity is likely to be due to underlying degenerative constitutional problems.”

9. On the basis of an earnings capacity of £13,600 and a Police salary comparator of £32,985, the PMAB determined Mr Whitehurst’s pre-apportionment degree of disablement to be 58.8%. After applying apportionment, they reduced this to 44.1% (Band 2) in respect of injuries received on duty.

10. Following the judgment in Metropolitan Police Authority v Laws [2010] EWCA Civ 1099, Mr Whitehurst wrote to NPA asking for his injury benefit to be reinstated at Band 3. NPA agreed to review his case. With Mr Whitehurst’s agreement and in the interests of reducing costs, NPA referred his case to another SMP, Dr Calvert. The question put to Dr Calvert was “whether or not [Mr Whitehurst’s] degree of disablement [had] substantially altered since the date of the last review of his injury pension in 2000, taking account of his medical condition and his potential earning capacity but for such medical condition”.

11. Dr Calvert saw Mr Whitehurst on 14 April 2011. He completed a form, on 30 May 2011, stating that Mr Whitehurst was suffering from “the chronic effects of back injury” and that the disablement caused by this condition was the result of an injury received in the execution of duty as a police officer. Dr Calvert then said,

“the degree to which the officer’s earnings capacity has been affected has not substantially changed since the last valid assessment at a PMAB hearing dated 30th January 2007 and remains at: 44.1%”

12. In his covering letter to NPA, Dr Calvert said,

“Whilst your letter requests a review in relation to a certificate issued ... on 5th February 2000 it is clear from review of the documents to hand that the most recent assessment of his loss of earnings in relation to a previous injury on duty emanates from a Police Medical Appeal Board hearing convened on 30th January 2007. Such decisions are, as I understand the application of the Regulations, deemed to be final.

In this matter the case of Turner v PMAB [2009]
 is, in my view, the most relevant case law in that the Selected Medical Practitioner can only under Regulation 37(1) consider altering the loss of earnings percentage in relation to an Injury on Duty award where the appellant can demonstrate that there has been a substantial (other than minor) change in the medical condition leading to the disablement since the date of the last review.

As this latter assessment post dates the certificate of 5th February 2000 and there is no new medical evidence provided since 30th January 2007 to suggest that there has been any substantial change to his degree of disablement related to a previous injury on duty I see no reason to alter the current valid certificate that emanates from the PMAB hearing of 30th January 2007 ...”

13. In the course of my investigation of Mr Whitehurst’s complaint, NPA asked that I consider whether I had the power to set aside the decisions made by the SMP and the PMAB.

Conclusions

14. The review of injury benefits under Regulation 37 has been the subject of a number of Court cases and Ombudsman determinations over the past few years. There is now a considerable body of authority indicating how such a review should properly be conducted.

15. In R (on the application of Pollard) v The Police Medical Appeal Board and West Yorkshire Police Authority [2009] EWHC 403, Silber J found that Regulation 37 does not enable the police authority to reach a different conclusion on the issues specified in Regulation 30(2)(a), (b) or (c). That is, a review may not consider whether the person concerned is disabled, whether the disablement is likely to be permanent, or whether the disablement is the result of an injury received in the execution of duty. This approach was approved in both the Turner and subsequent Laws cases. The only question for NPA, the SMP and then the PMAB was whether the degree of Mr Whitehurst’s disablement had substantially altered.

16. In both the Turner and Laws cases, it was accepted that the degree of a pensioner’s disablement could alter by virtue of his earning capacity improving either by some improvement in his condition or because a job had become available which the pensioner would be able to undertake. The SMP and the PMAB were therefore required to address the following questions:

· Had there been any change in Mr Whitehurst’s disabling condition since the last review?

and

· Were there now jobs available to him which he could undertake, but which had not previously been available?

17. It is clear from the notes of the PMAB’s meeting in 2007 that they did not address these questions. In fact, they do not figure at all in the list of key issues identified by the PMAB. The majority of the PMAB’s deliberations centred on apportionment and identifying the contribution they considered an underlying medical condition made to the degree of loss of earning capacity Mr Whitehurst was suffering. This was not the correct approach for the PMAB to take. I find, therefore, that the PMAB’s consideration of Mr Whitehurst’s case was not carried out in accordance with the Police (Injury Benefit) Regulations 2006 and that this should have been picked up by NPA. I accept that the authoritative court cases referred to above post-date the PMAB’s decision. However, authority for the review of injury benefits lies in the Regulations themselves and these have not changed since the review of Mr Whitehurst’s benefit in 2007. 

18. I find that it was maladministration for the NPA to reduce Mr Whitehurst’s injury benefit on the basis of a flawed review. Whilst Regulation 31 states that the decision by the PMAB shall be final, this is subject to Regulation 32. It was open to the NPA, with Mr Whitehurst’s agreement, to refer the PMAB’s decision back to them for reconsideration. To allow the PMAB’s decision to stand as it was risked Mr Whitehurst receiving the incorrect benefit. NPA is the paying authority and the decision to review the injury benefit is theirs (under Regulation 37). I find that they are responsible for ensuring that such a review is carried out properly and in accordance with the Regulations and the law. In this, I am guided by a recent case (R (on the application of Crudace) v Northumbria Police Authority [2012] EWHC 112 (Admin)) where Behrens J found that the SMP and PMAB were acting as delegates of the police authority; notwithstanding the fact that they were independent and their decisions were binding on the authority (subject to Regulation 32).

19. It follows from what I have found above that Mr Whitehurst’s injury benefit should not have been reduced in 2007 and I have made directions accordingly. As to whether I should set aside the decisions reached by the SMP and the PMAB, I do not find it necessary to take this route in the circumstances. The decision to review and reduce Mr Whitehurst’s benefit was taken by NPA and it is this decision that I find was flawed and should not stand. Having said that, I would note that a SMP’s decision is final subject to Regulations 31 and 32 and, therefore, it seems unnecessary for me to consider setting it aside once a review has been initiated under Regulation 31 (or, indeed, 32). Similarly, a PMAB decision is final subject to Regulation 32.
20. In R (on the application of Haworth) v Northumbria Police Authority [2012] EWHC 1225 (Admin), King J found that there was no time limit to invoking Regulation 32(2). It would, therefore, still have been possible for Mr Whitehurst and NPA to agree to refer the 2007 PMAB decision back to the PMAB under Regulation 32(2) (or to another PMAB under Regulation 32(3)) in 2011.

21. NPA attempted to address the flaws in the 2008/09 review by referring Mr Whitehurst’s case to Dr Calvert. Regulation 32(2) allows NPA and Mr Whitehurst’s to “refer any final decision of a medical authority who has given such a decision to him, or as the case may be it, for reconsideration”. Regulation 32(4) explains who the appropriate medical authority is. In view of the fact that Mr Whitehurst’s case had been before the PMAB, the “final decision” was the PMAB’s decision and NPA should have referred it back to them. If a medical authority is unable or unwilling to act, Regulation 32(3) provides that “the decision may be referred to a duly qualified medical practitioner or board of medical practitioners ... and his, or as the case may be its, decision shall have effect as if it were that of the medical authority who gave the decision which is to be reconsidered”. Therefore, the decision did not have to be referred back to the same PMAB if they were unable or unwilling to reconsider it. However, I find that, since the decision to be reconsidered was one made by a PMAB, it had to be reconsidered by a PMAB.
22. I can understand that NPA wished to avoid the expense of referring Mr Whitehurst’s case to a PMAB, but their proposal did not provide redress for the flawed review because Dr Calvert could not reconsider the PMAB’s decision as it stood. I have made alternative directions. In view of the passage of time, it would not be practical to require NPA to refer Mr Whitehurst’s case back to the same PMAB and I have taken this into account.

23. Mr Whitehurst will have suffered some degree of distress and inconvenience as a consequence of the maladministration I have identified. I find that he should receive some modest redress for this and I have made directions accordingly. However, I also think it right that NPA should receive some acknowledgment for having attempted to provide redress (albeit in a way which did not work) and for co-operating fully with my investigation.

Proposed directions

24. I now direct that, within 28 days of the date of this determination, NPA shall refer Mr Whitehurst’s case back to a PMAB for review under Regulation 32. I suggest that it would be helpful if NPA provide the PMAB with a copy of this determination in order to clarify the nature of the reconsideration being sought.

25. Within 21 days of the date of this determination, NPA shall reinstate Mr Whitehurst’s injury benefit at the pre-2006 rate (Band 3) and pay him arrears, together with simple interest at the rates quoted for the time being by the reference banks. They shall also pay Mr Whitehurst the sum of £300 as redress for the maladministration I have identified above.





JANE IRVINE 

Deputy Pensions Ombudsman 

12 February 2013

Appendix

The Police (Injury Benefit) Regulations 2006 (SI2006/932)

26. Regulation 7(5) provides,

“Where it is necessary to determine the degree of a person's disablement it shall be determined by reference to the degree to which his earning capacity has been affected as a result of an injury received without his own default in the execution of his duty as a member of a police force”.

27. Regulation 30(2) provides,

“Subject to paragraph (3), where the police authority are considering whether a person is permanently disabled, they shall refer for decision to a duly qualified medical practitioner selected by them the following questions -

(a)
whether the person concerned is disabled; 

(b)
whether the disablement is likely to be permanent, 

...

(c)
whether the disablement is the result of an injury received in the execution of duty, and 
 (d)
the degree of the person’s disablement;

and, if they are considering whether to revise an injury pension, shall so refer question (d) above.

28. Regulation 30(6) provides,

“The decision of the selected medical practitioner on the question or questions referred to him under this regulation shall be expressed in the form of a report and shall, subject to regulations 31 and 32, be final.”

29. Regulation 31 provides,

“(1)
Where a person is dissatisfied with the decision of the selected medical practitioner as set out in a report under regulation 30(6), he may, within 28 days after he has received a copy of that report or such longer period as the police authority may allow, and subject to and in accordance with the provisions of Schedule 6, give notice to the police authority that he appeals against that decision. 

(2)
In any case where within a further 28 days of that notice being received (or such longer period as the police authority may allow) that person has supplied to the police authority a statement of the grounds of his appeal, the police authority shall notify the Secretary of State accordingly and the police authority shall refer the appeal to a board of medical referees, appointed in accordance with arrangements approved by the Secretary of State, to decide. 

(3)
The decision of the board of medical referees shall, if it disagrees with any part of the report of the selected medical practitioner, be expressed in the form of a report of its decision on any of the questions referred to the selected medical practitioner on which it disagrees with the latter’s decision, and the decision of the board of medical referees shall, subject to the provisions of regulation 32, be final.”

30. Regulation 32 provides,

“(1)
... 

(2)
The police authority and the claimant may, by agreement, refer any final decision of a medical authority who has given such a decision to him, or as the case may be it, for reconsideration, and he, or as the case may be it, shall accordingly reconsider his, or as the case may be its, decision and, if necessary, issue a fresh report, which, subject to any further reconsideration under this paragraph or paragraph (1) or an appeal, where the claimant requests that an appeal of which he has given notice (before referral of the decision under this paragraph) be notified to the Secretary of State, under regulation 31, shall be final.

(3)
If a court or tribunal decide, or a claimant and the police authority agree, to refer a decision to the medical authority for reconsideration under this regulation and that medical authority is unable or unwilling to act, the decision may be referred to a duly qualified medical practitioner or board of medical practitioners selected by the court or tribunal or, as the case may be, agreed upon by the claimant and the police authority, and his, or as the case may be its, decision shall have effect as if it were that of the medical authority who gave the decision which is to be reconsidered.

(4)
In this regulation a medical authority who has given a final decision means the selected medical practitioner, if the time for appeal from his decision has expired without an appeal to a board of medical referees being made, or if, following a notice of appeal to the police authority, the police authority have not yet notified the Secretary of State of the appeal, and the board of medical referees, if there has been such an appeal.”

31. Regulation 37(1) provides,

“the police authority shall, at such intervals as may be suitable, consider whether the degree of the pensioner’s disablement has altered, and if after such consideration the police authority find that the degree of the pensioner’s disablement has substantially altered, the pension shall be revised accordingly.”

� Turner v The Police Medical Appeal Board [2009] EWHC 1867 (Admin)





-1-
-13-

