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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr D R Metcalfe

	Scheme
	Prudential Staff Pension Scheme

	Respondents
	Prudential Assurance Company Limited
Prudential Staff Pensions Ltd


Subject

Mr Metcalfe complains that the Prudential Assurance Company Ltd and Prudential Staff Pensions Ltd have capped discretionary increases to his pension. This is contrary to past practice, which he relied on when deciding how to invest his redundancy payment. He wishes the Ombudsman to consider whether they are estopped from denying him pension increases in line with the Retail Price Index (RPI).

Mr Metcalfe’s complaint concerns his pensions arising from his redundancy payment and from his Additional Voluntary Contributions.

The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against Prudential Assurance Company Ltd or Prudential Staff Pensions Ltd because neither Respondent made any promise or representation to Mr Metcalfe, nor was there any shared assumption between them, on which he relied to his detriment, so they are not estopped from denying him pension increases in line with RPI.
DETAILED DETERMINATION

1. Mr Metcalfe was employed by Prudential Assurance Company Ltd (Prudential) for some years and was a member of the Prudential Staff Pension Scheme (the Scheme). The Trustee of the Scheme is Prudential Staff Pensions Ltd (the Trustee). 

2. Prudential makes contributions to the Pension Scheme. The Scheme Rules do not require members to pay contributions but they may make additional voluntary contributions (AVCs) and Mr Metcalfe had done so. 

3. Pension increases are dealt with by Rule 7 of the Scheme Rules. Rule 7.1.1 says

(1) The Employers shall make regular reviews of each pension and annuity currently in payment.

(2) That part of a pension or annuity currently in payment which is attributable to Pensionable Service on or after 6th April 1997 will be increased each year by the amount required under Sections 51, 52, 53, 54 and 55 of the Pensions Act. No additional increases shall apply unless the Employers decide otherwise.

4. Rule 7.3 says

At the request of an Employer and upon payment by the Employer to the Fund of such sum or sums (if any) as the Actuary… shall certify to be necessary… the [Trustee] shall provide such additional benefits under the Scheme (consistent with Inland Revenue approval) as the Employer shall determine subject to any condition or qualifications which the Employer may require.

5. The sections of the Pensions Act 1995 referred to provide for price indexation of pensions in respect of service after 1997 which had to be in line with RPI, subject to a cap. The cap was 5% but from 5 April 2005 was reduced to 2.5%.

6. In July 2000 Mr Metcalfe was made redundant. As part of his redundancy package he received an immediate early retirement pension together with a redundancy payment of £165,000.

7. Of that payment, £30,000 was tax free. Mr Metcalfe was given two options as to how to take the balance of £135,000; he could receive it as a taxable payment, which would provide him with a net payment of £81,000, or elect for it to be paid as an additional employer contribution to his pension fund. 

8. Mr Metcalfe was given a quotation for paying the sum into his pension as an additional employer contribution and compared that to investing the sum of £81,000 in his wife’s name (as his wife was a non-tax payer).

9. Mr Metcalfe says that in a telephone call on 30 May 2000 it was confirmed to him that if he paid the sum into his pension it would attract annual increases in line with RPI. He also says that he checked Prudential’s annuity rates and decided, on the basis of these two pieces of information, to have the sum paid into his pension rather than take the net payment as a lump sum. He also decided to put his AVCs into the Scheme rather than freestanding AVCs.
10. Mr Metcalfe’s pension was put into payment and he received increases each year in line with RPI until 2006, when Prudential announced that it would restrict future increases by applying a cap. He raised his concerns about this change with the company and after some correspondence he made a formal complaint in 2008. A number of other complaints were made by other members of the pension scheme. 
11. The Trustee issued proceedings in the High Court
, asking the court to determine a number of issues. Prudential was a Defendant to the action, and there were four other Defendants, each representing different categories of members of the Scheme. Mr Metcalfe was not one of the named Defendants, but he provided a witness statement in their support and gave evidence at the trial. 

12. There were five issues to be determined, which were summarised as whether:

· Prudential’s decision to limit increases was in breach of its implied obligation of good faith with regard to members;

· Prudential was estopped from denying that members were entitled to increases in line with RPI (except in times of high inflation);

· some categories of members were contractually entitled as against the Trustee to increases in payment;

· the Trustee had power to grant some categories of members pensions with an automatic right to increases; and

· decisions to grant pensions to some categories of members without automatic increases were valid.

13. The court determined that there was no contractual right to increases in line with RPI, there was no breach of the implied duty of good faith and Prudential was not estopped from saying it would not make such increases. Of particular relevance to this complaint is the issue of estoppel. The judge concluded that the members (as a class) could not establish an estoppel claim as there was no clear representation by Prudential nor any shared assumption between Prudential and members; there was no evidence that members had taken action in reliance on any alleged representation or shared assumption; and members could not show they had suffered any detriment. But the judge went on to say 

“I should stress, though, that I have been considering the position of … Members as classes. I am not to be taken as deciding that members… cannot establish estoppels on an individual basis.”

14. In April 2011 Prudential sent a letter to members advising them of the outcome of the court proceedings and confirming that the company was entitled to change its policy, so that in future discretionary increases to pensions in payment could be subject to a limit of 2.5%. This applied to normal Scheme pensions; AVCs; pensions arising from transfers into the Scheme and additional payments such as those paid on redundancy. In May the Trustee wrote to say that the Defendants had decided not to appeal against the court decision, which was therefore binding in respect of all discretionary increases.

15. Mr Metcalfe pursued his complaint against Prudential and the Trustee. A final response was provided by the Trustee on 27 October 2011. With regard to the redundancy payment, the response stated that:

· the court’s decision was in line with the position on the Scheme generally;

· although the pensions were calculated on the basis of assumptions as to increases being made, that did not in any way amount to a promise that such increases would in fact be awarded; 

· the Trustee had no power to award increases, and Prudential had not breached any duty by introducing the 2.5% increase policy; 

· there was nothing to show that he had been told during the telephone call in May 2000 that increases were guaranteed – which would have been at odds with all the other information available at the time.

16. With regard to his AVC pension, the response said:

· although the terms on which AVCs were converted into additional pension made certain assumptions, these did not amount to a promise that increases would be awarded and the statements by Prudential did not amount to clear statements or promises that they would;

· the Trustee had no power to grant an AVC pension with rights to automatic increases, nor any discretion to award increases; those are for Prudential to deal with, and Prudential had not breached any duty to members by introducing the 2.5% policy;

· Prudential was not prevented from awarding increases which were not in line with RPI.

17. A further letter dated 19 December 2011 confirmed that the conversion factors used to determine the pension in respect of both the additional payment from his redundancy and his AVCs were set on the basis that those elements of his pension would attract discretionary increases, though not necessarily in line with RPI. But the court judgment made it clear that the possibility of future increases was only one of the matters taken into account when conversion factors were set. The court had accepted that the Trustee had expected increases to continue to be in line with RPI and it was proper for the conversation factors to reflect that.

Summary of Mr Metcalfe’s position  
Additional pension arising from the redundancy payment
18. Mr Metcalfe says he had a choice whether to transfer the whole sum of £135,000 to his pension, or take it as a taxable lump sum, in which case the amount he would receive after tax was £81,000. Prudential gave him a quote for the additional pension and he compared that with the return he might secure on investing the lump sum in his wife’s name. 

19. If the pension had been a level, non-increasing amount, he would have chosen to invest it in his wife’s name. But in a telephone call on 30 May 2000 he was told by Prudential that the pension would increase in line with RPI. As a result of that information, he decided to pay the sum into his pension. At the time he was employed in Prudential’s Corporate Pension Division. He checked its annuity rates to check the reasonableness of the pension on offer. The annuity rates were remarkably similar. Armed with these two pieces of information, he felt assured of the position and thus chose to put the payment into his pension.

20. The Trustee employed cash to pension conversion rates which allowed for RPI increases when in fact the Trustee had no power to pay such increases; the power to make increases rests solely with Prudential. The Trustee has since changed the conversion rates it uses, with the result that members retiring at a later date have been treated more favourably. This group potentially places a greater financial strain on the fund and, in a theoretical winding up where the fund is in deficit, they may emerge with higher pensions being granted to them. The Trustee has failed to honour its commitment to him. 

21. Prudential’s credo follows the doctrine of utmost good faith, yet it has failed to follow this through in its actions, which is evidenced by the judge’s comment that:
“I can well understand that members of the DB Section will have been disappointed by the 2005 decision. I can also see that they may feel themselves to have been treated unfairly by Prudential.”

Additional pension arising from the AVCs

22. Under the Scheme, the only investment was a modified form of Prudential’s own with profits AVC scheme, but Mr Metcalfe says he chose to make AVC payments to the Scheme rather than freestanding payments because a director of the Trustee mentioned to him the value of the RPI linked pension which would be paid by the Scheme. His enquiries led him to believe it was common understanding throughout Prudential that the terms on which AVCs were converted into pensions included an allowance for annual increases in line with RPI. 
23. The ‘cash option’ rate used to commute pensions was then used to convert AVC funds into additional pension. As this allowed for the cost of future increases in line with RPI, it was logical that the pension would attract RPI increases once in payment. 

24. The Trustee used cash to pension conversion rates which allowed for RPI increases when in fact the Trustee had no power to make such increases.

25. By granting this element of his pension with increases less than RPI the Trustee has failed to fulfil its obligation to ensure he receives value for money for his AVCs.

The court proceedings

26. Mr Metcalfe believes some of his evidence would have been discounted because the case was being considered as a class action; his evidence was particular to his own situation. The judge specifically said he was only considering general issues in relation to classes of members and so his evidence should be considered only as it applies to him.

Estoppel 

27. Prudential has denied that it shared his assumptions about increases, but this misses the point that he was merely using his knowledge of Prudential’s publicly available annuity rates to validate his telephone conversation in May 2000. Had the annuity rates been much higher than the rate quoted to him in his redundancy offer he would not have relied on the telephone call and would have followed it up in writing. The combination of his knowledge of the rates, coupled with trusting his employer of 35 years, allowed him to accept the telephone call at face value.

28. It is not clear to him how Prudential could conclude that he did not rely on the representation made to him and suffer detriment as a result. The financial case he assembled in 2000, to assist him in making his decision, showed that he would have invested the lump sum in his wife’s name to make use of the fact that she was not a tax payer. He lost out on this opportunity by deciding to make the payment into his pension. 

Summary of Prudential’s position  
29. The issues raised by Mr Metcalfe have already been considered by the High Court. The legal basis of his complaint is unclear but as it appears to be advancing an estoppel argument, he needs to be able to show the following:

· either a clear representation or promise by Prudential to him that it would necessarily increase pensions in line with RPI (except in times of high inflation), or a shared assumption between Prudential and Mr Metcalfe that pensions would be increased in this way; and

· that he acted in reliance on the representation, promise or shared assumption; and

· that he has suffered or will suffer detriment as a result of Prudential not keeping to that representation, promise or shared assumption.

30. These arguments were put before the court. The judge considered the actual increases that had been awarded; what members were told about increases in various communications; actuarial evidence; the expectations of members; the conversion factors used; and what members were told about AVCs. He concluded that members as a class could not establish an estoppel claim because there was no clear representation nor any shared assumption, there was no evidence that members had taken action in reliance on any alleged representation or shared assumption; and members could not show any detriment.

31. The judge was considering these issues with regard to classes of members, and said that he had not decided that members could not establish estoppel individually. But for someone to do that they would have to show additional evidence, that had not been considered by the court, showing that all the above elements of estoppel were made out. 

Additional pension arising from the redundancy payment
32. Mr Metcalfe relies on the following in seeking to show there was a representation or promise:

· the telephone conversation in May 2000 when he was told the pension in respect of his redundancy payment would increase in line with RPI; and

· his comparison of the annuity rate offered to him by Prudential for his £135,000 against publicly available annuity rates.

33. Mr Metcalfe accepted in evidence in court that the conclusion he drew from his comparison was based on an assumption he made rather than anything he had been told. This assumption was not shared with Prudential as demonstrated in court. Even if the alleged comment was made in the telephone call (which is not accepted) it is clear from Mr Metcalfe’s evidence in court that he did not rely on that representation to his detriment.  

34. When questioned in court he confirmed that if he had been informed that increases were at the company’s discretion he would have assumed from this that he would receive increases in line with RPI. So even if he had been told specifically that increases were discretionary he would nevertheless have made exactly the same decision. In other words, his decision was based on his assumption about increases being paid rather than anything he was actually told.

35. Mr Metcalfe has not provided any evidence that he would have been better off if he had not used his redundancy payment to secure additional pension but instead invested the sum of £81,000. The judge concluded that members receiving additional pension had not suffered any detriment and there is nothing in Mr Metcalfe’s complaint that distinguishes him from this.

Additional pension arising from AVCs
36. Mr Metcalfe relies on the following as evidence of a representation or promise or a shared assumption:

· comments made to him by a director of the Trustee about the value of the RPI linked pension from AVCs;

· his enquires that led him to believe it was a common understanding throughout Prudential that the terms on which AVCs would be converted to pension would include an allowance for increases in line with RPI; and

· the fact that the Scheme’s ‘cash option’ rate allowed for the cost of future increases fully in line with RPI.

37. These assertions are vague and not supported by evidence but in any event do not amount to a clear representation or a shared understanding. The court found that, regardless of what allowance was made for in the conversion rate, Prudential never committed itself to increasing any pensions. Increases were clearly stated to be discretionary in all the literature. An assumption used in determining conversion factors cannot be regarded as constituting a promise. The factors by reference to which AVCs were converted into pension were set by the Scheme Actuary until 1995 and thereafter by the Trustee, not by Prudential. Finally, conversion factors did not fully allow for pensions being increased in line with inflation until 2000, and Mr Metcalfe decided to pay AVCs under the Scheme around 10 years earlier.

38. When giving evidence, Mr Metcalfe acknowledged that he did not have personal knowledge of the basis on which AVC factors were calculated.

39. Mr Metcalfe has not shown any clear representation or shared assumption and so this part of his complaint falls at the first hurdle. But even if he had satisfied this part of the test, he would still have to show he had relied on such promise or shared assumption to his detriment. 

40. It would not have been reasonable for him to rely on any representation in view of the overwhelming volume of published material from both Prudential and the Trustee stating that increases were not guaranteed and he was well aware that they were not guaranteed. In evidence, he said:

“I was aware that the formal documentation did not oblige Prudential to award such increases and that some communications to members disclaimed any “guarantee” of RPI increases, but I had no hesitation in trusting Prudential to continue with its well-established and, I believe, well known policy… and I conducted my dealings in relation to the investment of my severance payment on this basis and this was also a key factor in my decision to invest in AVCs under the Scheme.”

41. Mr Metcalfe further acknowledged in evidence that he had assumed Prudential would continue its policy of awarding increases in line with RPI and that he would have invested in AVCs even if he had been told of the correct position, because he did not anticipate that there would be any change in the historic policy of increases in line with RPI.

42. It is clear from all the evidence that Mr Metcalfe’s decision to invest in AVCs was based on what he believed to be Prudential’s well established policy rather than any specific representation or promise made by Prudential or any shared assumption between them. The judge found that members had not suffered any detriment and Mr Metcalfe has not produced any evidence that he would have been better off had he made freestanding AVCs rather than paying them into the Scheme.

Summary of the Trustee’s position
43. The Trustee questions whether I have jurisdiction to consider the complaint; I cannot consider a complaint about something that has been the subject of court proceedings.

44. If the complaint is in jurisdiction, Mr Metcalfe’s primary argument concerns the way in which Prudential exercised its discretion when awarding increases to pensions from 2006 onwards. That is a matter for Prudential, not the Trustee. 

45. The second element in his complaint concerns the rates used to determine the additional pension benefits acquired for him in respect of his redundancy payment and to convert his AVCs into additional pension. Mr Metcalfe seems to consider the assumptions used in determining conversion rates equated to a promise that RPI increases would be paid; and that the increases in fact awarded mean he has not received value for money. Both of these points are incorrect.

46. It is clear from the court judgment that the assumptions used in determining conversion rates cannot be regarded as a promise. Even if a conversion rate assumed RPI increases would be paid, that does not mean that they will be. The judge specifically said that an assumption cannot be regarded as a promise. Further, it is clear from Mr Metcalfe’s evidence that he was aware there was no guarantee he would receive discretionary RPI increases, as detailed in Prudential’s comments on the complaint. In any event, the pensions he has received have proved to be good value; the judge observed that the conversion terms used had been favourable to members who had ‘gained’ from those terms, while the Scheme had ‘lost’.
Additional pension arising from the redundancy payment
47. The correct position regarding this part of his pension is that Mr Metcalfe was given the choice between receiving his redundancy payment in full or waiving part of the payment in return for Prudential enhancing his pension. The effect of waiving part of the payment is that he is treated as never having received it; instead, the Scheme Actuary determined what additional pension benefits could be provided.

48. Mr Metcalfe is correct to say the power to award increases lies with Prudential, not the Trustee. But he is wrong to say the Trustee used any particular conversion rates; the Rules did not allow this. Prudential would have determined with the Scheme Actuary what additional benefits could be awarded and then directed the Trustee to pay these. It was the Scheme Actuary who determined the conversion rates, and in any event at that time the rates used by the Scheme Actuary did not allow for full RPI due to Inland Revenue restrictions. 
49. The Trustee’s role in the process is limited to ensuring Prudential has paid into the Scheme the necessary contributions needed to fund the benefits. 

50. There is no basis, either in the Scheme Rules or in general law, for imposing any general duty to provide ‘value for money’. 

Additional pension arising from AVCs
51. Mr Metcalfe says the conversion rate “allowed for RPI increases”. It is not entirely clear what he means by this but if he contends that the rates made full allowance for RPI that is incorrect. The judge noted that the rates adopted did not allow fully for RPI due to Inland Revenue restrictions on commutation rates.

52. When Mr Metcalfe retired, the conversion of AVCs into additional pension was governed by Rule 11(B)(6) and (7), which said the amount of additional pension to be provided was to be determined by the Trustee on a money purchase basis, and was to be reasonable having regard to the amount of his AVCs and the value of other benefits under the Scheme. The court judgment confirms that the Trustee had no power to convert a member’s AVCs into a pension that included the right to increases; the trustee could only provide a flat rate pension, which qualified for discretionary increases.

53. The Trustee’s obligation was to ensure that when the AVCs were converted into pension, the amount of the pension was reasonable, having regard to the amount being converted and the value of other benefits. The essence of the complaint is that the Trustee failed to discharge that obligation.  The reasonableness of the conversion rates used must be considered with regard to the circumstances at the time when he retired. This included:
· an established practice of Prudential awarding discretionary increases at or around RPI;

· for many years pension had been increased periodically and from 1991 to 2005 those increases were made by reference to RPI;

· there was a strong expectation that Prudential would continue to grant discretionary increases; and

· this expectation was shared by the Trustee.

54. In the circumstances it was entirely appropriate that the Trustee used conversion rates that made allowance for future increases at or around the change in RPI.

55. The Trustee has discharged its obligations in accordance with the Scheme Rules. There is no general ‘value for money’ duty and the complaint has no foundation though in any event it is clear that the conversion rates used have in fact been favourable to members.
Conclusions

56. Mr Metcalfe has commented on what he sees as the Respondent’s failure to act in good faith towards him (and other members) and refers to the judge’s comment that members may feel themselves to have been treated unfairly. I cannot, however, consider whether he has been treated unfairly in the broad sense; I must confine myself to considering whether there has been maladministration or a breach of the law.
57. I cannot investigate matters that have already been considered by the court. But the court was considering issues as they affected classes of members and left open the possibility of individuals bringing claims based on estoppel. So I can consider Mr Metcalfe’s individual complaint, as it was not dealt with by the court.

58. All three parties have provided extensive comments, but at the heart of this complaint is a simple question. The judge found that there was no general case of estoppel as against the various classes of members, but that did not mean he had decided individual members could not establish estoppels. In general, there was no promise or representation nor any shared assumption between the parties. So to establish an estoppel case, Mr Metcalfe would need to provide additional evidence, not already considered by the court, showing that there was a specific promise or representation made to him individually, or a shared assumption with him individually, on which he relied to his personal detriment. So the question for me is simply whether Mr Metcalfe has established this.
59. With regard to a promise or representation, he relies on the following:
· For the pension arising from his redundancy payment, a statement made in a telephone call in May 2000, taken together with his own knowledge of the annuity rates being used.
· For the pension from his AVCs, a comment made to him by a director of the Trustee about the value of the pension with RPI increases; his belief in a common understanding that the conversion rates for AVCs included an allowance for RPI increases; and the fact that the ‘cash option’ rate allowed for future increases in line with RPI.

60. I do not consider that any of these amounted to a clear statement or promise on which Mr Metcalfe could, or indeed did, rely. The statement in the telephone call was no more than that, a mere statement that there were increases in line with RPI. It was not an unequivocal promise that they were guaranteed always to be in line with RPI. And even if there had been a clear promise, it is clear from his own evidence that Mr Metcalfe did not rely on this. He acknowledged that he was relying on his own assumptions and further, that he would have made the same decisions even if someone had specifically pointed out to him that increases were discretionary rather than guaranteed. In essence, his position is that there had been a clear policy in the past, he had no reason to doubt that it would continue, and he proceeded on the basis that it would. A mere expectation or assumption that, because things had been done in a certain way in the past they were likely to continue in the future, cannot in any way be sufficient to show reliance on a promise or statement.
61. As to his AVC pension, the alleged ‘promise’ was a comment by a director of the Trustee as to the value of the pension with RPI increases. Again, that cannot amount to a guarantee that there would always be increases in line with RPI in future. 

62. Mr Metcalfe also relies on assumptions used in calculating annuity and conversion rates. But wherever such calculations are made, certain assumptions have to be made as to what is likely to happen in the future. Those assumptions are the actuary’s best estimate of what is likely to happen; he cannot know for sure what the future holds, but anticipates what is likely. The fact that an actuary makes certain assumptions does mean that he is giving a guarantee of what will happen – he is not in a position to do so.

63. There was a range of other material made available to members which showed that there was never any guarantee of future increase being made in line with RPI and neither Prudential nor the Trustee was proceeding on that basis. So there was never any common assumption. 
64. In that context, it follows that for Mr Metcalfe to prove an estoppel case he would need to provide convincing evidence of specific clear unequivocal promises made to him by Prudential and the Trustee. At most, he was given brief comments in a telephone call and in a conversation with a director, neither of which could possibly be sufficient to outweigh all the contrary evidence. And in any event, as I have said, Mr Metcalfe has himself said that he did not rely on those statements, and would have made the same decisions even if the discretionary nature of the increases had been specifically drawn to his attention. 
65. The judge also found that there was no evidence of members having suffered detriment. Since I have found that Mr Metcalfe did not act in reliance on any promise, representation or shared understanding, it is not necessary to decide he suffered any detriment, but the evidence available would in any event tend to indicate the opposite.

66. For all these reasons, Mr Metcalfe’s complaint cannot be upheld.

TONY KING 

Pensions Ombudsman 

1 February 2013 

� Prudential Staff Pensions Ltd v the Prudential Assurance Company Ltd & others [2011] EWHC 960(Ch)


� S.146(6)(a)(i) Pensions Schemes Act 1993
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