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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mrs S A Hassell-Roberts

	Scheme
	Local Government Pension Scheme

	Respondents
	Staffordshire County Council (SCC)


Subject

Mrs Hassell-Roberts has complained that SCC have failed to properly consider her for ill health early retirement

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against SCC because they failed to obtain the information they needed to reach a properly informed decision.
DETAILED DETERMINATION

Material Facts

1. Mrs Hassell-Roberts began to experience problems with her back in 2006. She had an accident at work in February 2006. In October 2007, Mrs Hassell-Roberts was seen by a Senior Occupational Health Nurse Practitioner at SCC’s occupational health unit (OHU). She reported that Mrs Hassell-Roberts had returned to work in November 2006 and had not had any problems with her back until February/March 2007. The Nurse Practitioner said her absences since then had not been related to her back problems. She went on to say,

“[Mrs Hassell-Roberts’] condition is such that it would be very difficult to predict whether or not she would have additional problems though I would have to say that the likelihood of further absences related to her back would be quite high. However, it would be within the realms of crystal ball gazing to give you any definite occurrences. As I say, she has not had any time off since March related to her back pain and it would seem that she is able to manage the pain more successfully.

I do not believe that there is any additional assistance that you need to put in place and as I say unfortunately she does have a back condition that is likely to flare up periodically.”

2. Mrs Hassell-Roberts went on long term sick leave in November 2007. She saw the Nurse Practitioner again in March 2008. The Nurse Practitioner reported that Mrs Hassell-Roberts had told her that her pain was better controlled with current medication and that she was due to visit the hospital for pain management at the end of March 2008. She said she hoped Mrs Hassell-Roberts would be able to return to work at that point. The Nurse Practitioner went on to say,

“With regards to whether [Mrs Hassell-Roberts] would be capable of regular and effective service in the future, I would have to suggest that whilst her pain may be more manageable there will be no cure for her problem and it may well be that periodically she will have flare-ups of pain which prevent her from attending work though how often or how regular these will be is of course difficult to say.”

3. She suggested a phased return to work when Mrs Hassell-Roberts was able to return

4. The Nurse Practitioner saw Mrs Hassell-Roberts again in July 2009. She said Mrs Hassell-Roberts had had some further treatment for her back without success and was due to have further investigation by her consultant with a view to surgery. The Nurse Practitioner said that, if SCC were considering dismissal, she would refer Mrs Hassell-Roberts’ case to “the independent doctor” on receipt of the necessary paperwork.

5. Mrs Hassell-Roberts’ case was referred to an independent registered medical practitioner (IRMP) in September 2009. She gave consent for a report to be obtained from her specialist, Mr Serewell. The Nurse Practitioner wrote to Mr Serewell on 3 November 2009. She said that Mrs Hassell-Roberts was employed as a support worker and had been absent since December 2008 with difficulties with her back. The Nurse Practitioner said that SCC had tried to find her alternative roles such as an administrative post, but that Mrs Hassell-Roberts did not feel that she could sit long enough to undertake such a role. She said that there seemed to be no likelihood of Mrs Hassell-Roberts returning to work in the foreseeable future and that SCC were in the process of terminating her contract. The Nurse Practitioner asked for information regarding Mrs Hassell-Roberts’ condition, treatment and prognosis so that she could advise SCC. Mr Serewell was not asked to comment on whether Mrs Hassell-Roberts was likely to be able to undertake her duties for SCC before age 65 or to undertake other gainful employment before age 65. He was not provided with a copy of the relevant Regulations.

6. Mrs Hassell-Roberts’ employment was terminated with effect from 6 December 2009 on the grounds of continuous absence.

7. Mr Serewell responded on 10 December 2009. He said that Mrs Hassell-Roberts had been diagnosed with lumbar facet joint disease in March 2008. Mr Serewell then went on to described the treatment Mrs Hassell-Roberts had been receiving. He also outlined the results of MRI scans she had undergone. Mr Serewell concluded,

“As all our approaches to relieve Mrs Hassell-Roberts’ Back pain have failed, and as we have used different types of modalities to treat the pain, and again we have failed. The MRI scan does not show any physical causes for her pain and therefore the neurosurgeon will not operate on her due to lack of evidence. Low back pain can be a crippling condition and investigations do not always show evidence of that pain. Surgery sometimes removes the cause of the pain as shown by the investigations, but the patient can still suffer from the pain.”

8. On 4 January 2010, the Nurse Practitioner signed a report stating,

“This lady is likely to have continuing back pain. There is no clinical evidence for her pain and the surgeons will not operate due to the lack of evidence.”

“This lady is unable to undertake anything other than small amounts of housework and mobilises slowly due to her pain.”

“She would be unable to undertake the role of support worker as she worked with those who have challenging behaviour.”

“The pain specialists have provided details of the treatment already given but do not suggest that she cannot work.”

“Mrs Hassell-Roberts has considerable difficulty with lower back pain that she feels prevents her undertaking any employment. She has had numerous treatments for her back pain without success but given her age I don’t feel that it is appropriate to say that she can undertake no employment and given time it may be possible for her to return to that of a support worker.”

9. SCC say that their records indicate that the report was compiled by the Nurse Practitioner.

10. On 5 January 2010, an independent registered medical practitioner (IRMP), Dr Hobson, signed a certificate stating that, in his opinion, Mrs Hassell-Roberts was not, on the balance of probabilities, permanently incapable of discharging  efficiently the duties of her employment with SCC. He confirmed that he had considered the requirements of her job (Support Worker), the medical records held by SCC and her GP, and the report from Mr Serewell. Dr Hobson also confirmed that he had not previously been involved in Mrs Hassell-Roberts’ case and was appropriately qualified as required by the LGPS Regulations. SCC have confirmed that they did not receive anything from Dr Hobson other than the medical certificate. They have also confirmed that, although Dr Hobson ticked a box saying that he had seen Mrs Hassell-Robert’s GP’s records, the GP had not been approached. They suggest that Dr Hobson may have ticked the box in error.

11. SCC wrote to Mrs Hassell-Roberts, on 13 January 2010, saying that they had received confirmation that she did not meet the criteria for ill-health retirement. Mrs Hassell-Roberts appealed in March 2010. Amongst other things, she said that her GP had not been approached, she had other health problems besides her back condition and that she had been awarded a higher mobility allowance and a middle care allowance.

12. SCC asked their occupational health unit why a report had not been obtained from the GP and if it might have changed the IRMP’s opinion. They also asked if Mrs Hassell-Roberts’ other conditions had been taken into account and whether the decision by the DWP had any impact on the IRMP’s opinion. The Nurse Practitioner responded on 8 April 2010, saying that Mrs Hassell-Roberts had provided details for her GP, but not consent to contact him. The Nurse Practitioner said that, as Mrs Hassell-Roberts’ back condition was the main problem preventing her from returning to work, it was appropriate to obtain a report from her treating consultant and a report would only be obtained from the GP if this was not forthcoming. She expressed the view that there would not be any benefit in writing to the GP now and that the GP’s opinion would not change the IRMP’s opinion. The Nurse Practitioner said that Mrs Hassell-Roberts’ other conditions had been taken into account and would not have affected the decision because her back pain was the condition which prevented her from working. She also said that the DWP’s decision would not have any impact because the criteria for paying mobility and care allowances was not the same as those for ill-health retirement under the LGPS. SCC say that, because the Nurse Practitioner responded in sufficient detail, they did not seek any additional clarification from Dr Hobson.

13. On 26 April 2010, SCC wrote to Mrs Hassell-Roberts declining her appeal on the following grounds:

· They had investigated whether she met the criteria for ill-health retirement. This was determined by an IRMP whose decision was based on the criteria specified in the LGPS Regulations.

· The IRMP had made his decision based on all medical records held by the OHU.

· The OHU had advised them that, as the main health issue preventing her from returning to work was her back condition, it was felt appropriate to obtain a report from Mr Sewell rather than her GP. They accepted this decision.

· The OHU had confirmed that the allowances for mobility and care she received had no impact on decisions about ill-health retirement because different criteria were used.

· In making his decision, the IRMP had considered whether she would be able to work in the future. The decision looked at previous medical information but the focus was on whether a member was permanently incapable of making a return to work in any capacity.

· The IRMP had based his decision on current up-to-date medical information and this indicated to him that she was not permanently incapable of returning in any capacity in the future. They did not have any reason to question his decision.

14. Mrs Hassell-Roberts appealed further.

15. On 23 December 2010, Mrs Hassell-Roberts’ GP wrote an open letter in which he said,

“Mrs Hassell-Roberts has a long history of chronic back pain which all started after a fall at work in 2006. She has been under the care of an Orthopaedic surgeon since them for which she had MRI scans and epidural injections. She is currently under the care of the pain clinic at Leighton hospital. Her condition has gradually deteriorated and she will get a progressive deterioration. Therefore her disability is permanent and she is permanently unfit to return to work.”

16. This letter was received by SCC on 16 January 2011. Mrs Hassell-Roberts says that her condition has continued to deteriorate.
17. On 1 April 2011, SCC issued a stage two decision in which they did not uphold Mrs Hassell-Roberts’ appeal on the following grounds:

· The IRMP was in possession of all the available relevant information at the time he gave his opinion.

· The GP’s letter did not establish, on the balance of probability, that Mrs Hassell-Roberts was permanently incapable of discharging efficiently the duties of her former employment.

18. Extracts from the relevant Scheme Regulations are contained in an appendix to this determination.

Response from SCC

19. The key points from SCC’s response to Mrs Hassell-Roberts’ complaint are summarised below:

· Although the wording in their April 2010 letter suggested that the IRMP had made the decision, this was not so. They had made the decision as employer.

· Under Regulation 20(5), they are required to obtain a medical certificate before making a decision and they sought the opinion of Dr Hobson. The regulation does not ask for a report or explanation of the certificate provided.
· Dr Hobson felt that he had sufficient evidence to provide an opinion. He did not see that Mrs Hassell-Roberts had a condition which rendered her permanently incapable of working in her former role. He also noted that she had 15 years before retirement and that the occupational health notes considered there still to be opportunity for her to return to work in the future.

· They are not medically qualified and do not put themselves out to be. They must make the decision using the medical opinion for assistance. They found no reason to disagree with Dr Hobson. They did not accept his decision blindly because they had a full employment file and notes from occupational health as well as Dr Hobson’s certificate.
· The points raised by Mrs Hassell-Roberts were sent to their OHU for comment and they received a response from the Nurse Practitioner (see above). They are within their rights to rely on the Nurse Practitioner’s notes as evidence because a certificate had been obtained from Dr Hobson in accordance with Regulation 20(5). The regulation does not say that, in making a decision, the employer cannot consider all evidence on file, including notes from the Nurse Practitioner.
· The absence of a prohibition on seeking further views from a medical adviser does not mean that they failed in their duties by not seeking further views.

· The rules for ill health retirement from the LGPS are contained in the Regulations and are not affected by or influenced by the DWP in any way. The eligibility test for benefits is not the same.

· For a successful application, Mrs Hassell-Roberts must be both permanently incapable of returning to her former role before age 65 and have a reduced likelihood of undertaking any other employment before age 65. It was not agreed that she has a condition which would prevent her from returning to her former role before age 65. She had 15 years to go before retirement age and was still receiving treatment at the pain clinic. There was not enough evidence for surgical intervention and her specialist did not say that she would never work again*.

· Even if Mrs Hassell-Roberts had been considered permanently incapable of returning to her former role, she was not considered to have a reduced likelihood of doing other work. Therefore, she would still not meet the criteria. The Regulations do not say that the gainful employment needs to be comparable to her former role. They do not need to consider whether she could undertake other similar work.

· They do not wish Mrs Hassell-Roberts to feel that there is any ambiguity remaining in her case and they are, therefore, willing to refer her case to another IRMP for a fresh opinion. They would seek to provide a new decision within two months.
*SCC has since confirmed that the specialist was not provided with details of the eligibility requirements set out in Regulation 20. They say it is not the practice of their IRMP to ask other non occupational health doctors if they think someone meets the eligibility criteria. SCC say that they do not consider that it is in accordance with the LGPS Regulations for them to ask specialists for their opinion as to whether someone meets the eligibility criteria. They have found, in the past, that specialists have made comments which have led members to expect to receive their pension when the specialist did not know the criteria to be met.
Conclusions

20. Under Regulation 20, it was for SCC to determine whether Mrs Hassell-Roberts was permanently incapable of discharging efficiently the duties of her current employment and whether she had a reduced likelihood of obtaining any gainful employment before her normal retirement age. Under Regulation 20(5), they were required to obtain a certificate from an appropriately qualified IRMP setting out his opinion on the matter of Mrs Hassell-Robert’s eligibility under Regulation 20 before making a determination. SCC are not, however, bound by the IRMP’s opinion.

21. The Courts are quite clear that it is for the decision maker (in this case, SCC) to consider the evidence before them and determine how much weight to give it. It was, therefore, open to SCC to give greater weight to Dr Hobson’s opinion than to, say, the opinion offered by Mrs Hassell-Roberts’ GP. However, I do not find that this means that they can accept Dr Hobson’s opinion blindly.

22. In Mrs Hassell-Roberts’ case, SCC did not have sufficient information before them in order to determine what weight they should be giving to Dr Hobson’s report. In fact, all they received from Dr Hobson was a signature on a pro-forma on which he had ticked the box indicating that he was certifying that Mrs Hassell-Roberts was not permanently incapable of discharging efficiently the duties of her employment with SCC. Dr Hobson had also apparently ticked the box indicating that he had seen the medical history held by Mrs Hassell-Roberts’ GP despite the fact that the GP had not been approached. All the other information SCC relied upon in reaching their determination under Regulation 20 came from the Nurse Practitioner who does not hold the qualifications required under Regulation 20.

23. I do not disagree with SCC that there is nothing to stop them from considering the Nurse Practitioner’s notes as part of the evidence before them in an ill health retirement case. However, it was not appropriate for them to use those notes as a substitute for properly satisfying themselves as to Dr Hobson’s opinion. It is true that the Regulations themselves simply refer to obtaining a certificate from an IRMP, but this should be regarded as a minimum. SCC should, at least, satisfy themselves that their IRMP has ticked the box he intended to and has not based his opinion on any incorrect information. As the decision maker, SCC is expected to make a properly informed decision. They made their decision on the basis of the Nurse Practitioner’s notes and a certificate from Dr Hobson which they could not be sure had been completed correctly.
24. In her report, the Nurse Practitioner noted that Mrs Hassell-Roberts was unable to undertake the role of support worker and that she had received numerous treatments without success. She went on to say that the specialists did not suggest that Mrs Hassell-Roberts could not work. In fact, that question had not been put to Mr Serewell and, in any event, this not the eligibility criteria for a benefit under Regulation 20. SCC say that it is not the IRMP’s practice to ask a non occupational health doctor for an opinion as to eligibility under Regulation 20. That may well be the case, but it is not then appropriate to draw conclusions from a lack of comment. It amounts to putting words in the doctor’s mouth. SCC have also stated that they do not consider that it is in accordance with the Regulations for them to ask a non occupational health doctor for such an opinion. In fact, whilst the Regulations require SCC to seek a certified opinion from a medical practitioner holding certain specific occupational health qualifications, there is nothing prohibiting them from seeking additional opinions from other doctors. However, they cannot have it both ways; either they provide the specialist with details of the eligibility criteria so that he can give an informed opinion or they do not, but then do not seek to extrapolate an opinion from a lack of comment.
25. The Nurse Practitioner went on to say that, given Mrs Hassell-Roberts’ age, it was not appropriate to say that she could undertake no employment and that given time it may be possible for her to return to the role of a support worker. I have already noted that whether Mrs Hassell-Roberts was unable to undertake any employment was not the test to be applied under Regulation 20. I also find that the comment that Mrs Hassell-Roberts might be able to return to her former role “given time” would be insufficient on its own even if it had come from Dr Hobson. In order to be able to weigh up such an opinion, SCC would need to understand the reasoning behind it. I fully accept that they are looking at the case from a lay perspective, but this does not mean that reviewing a medical opinion is an act of blind faith. SCC can and should expect their advisers to point to reasons for an opinion, such as untried treatment which might reasonably be expected to improve the applicant’s health. How else can they say that they have weighed up the evidence.
26. When Mrs Hassell-Roberts appealed against the decision, SCC referred the matter back to their OHU. However, they did not receive any clarification from Dr Hobson. Again, all the information came from the Nurse Practitioner. SCC gave as a reason for declining Mrs Hassell-Roberts’ appeal the fact that Dr Hobson was in possession of all the available relevant information at the time he gave his opinion. In fact, they did not know if this was the case. The opportunity to redress the flaws I have identified in the original procedure was missed.

27. I find that SCC failed to properly consider Mrs Hassell-Roberts’ eligibility under Regulation 20 and that this amounts to maladministration on their part. It is not open to me to come to a decision of my own as to her eligibility; SCC remain the decision maker under the Regulations. I am, therefore, remitting the decision for reconsideration.

28. I also find that the failure to consider Mrs Hassell-Roberts’ case properly will have caused her considerable distress and inconvenience at an already difficult time. I consider it appropriate that she should receive some modest recompense for this and I have made directions accordingly.

Directions

29. I now find that, within 6 weeks of the date of this determination, SCC will reconsider Mrs Hassell-Roberts’ eligibility under Regulation 20, having first taken steps to obtain an appropriate certified opinion from an IRMP of their choice. Within the same 21 days, they will also pay Mrs Hassell-Roberts the sum of £300 for the distress and inconvenience caused by the maladministration I have identified above.

JANE IRVINE
Deputy Pensions Ombudsman 

7 December 2012 

Appendix

Local Government Pension Scheme Regulations
At the time Mrs Hassell-Roberts’ employment was terminated, Regulation 20 of the Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007 (SI2007/1166) (as amended) provided,

“(1)
If an employing authority determine, in the case of a member who satisfies one of the qualifying conditions in regulation 5 –

(a)
to terminate his employment on the grounds that his ill-health or infirmity of mind or body renders him permanently incapable of discharging efficiently the duties of his current employment; and 

(b)
that he has a reduced likelihood of obtaining any gainful employment before his normal retirement age,

they shall agree to his retirement pension coming into payment before his normal retirement age in accordance with this regulation in the circumstances set out in paragraph (2), (3) or (4), as the case may be.

...

(5)
Before making a determination under this regulation, an authority must obtain a certificate from an independent registered medical practitioner qualified in occupational health medicine as to whether in his opinion the member is suffering from a condition that renders him permanently incapable of discharging efficiently the duties of the relevant employment because of ill-health or infirmity of mind or body and, if so, whether as a result of that condition he has a reduced likelihood of obtaining any gainful employment before reaching his normal retirement age.

...

(14)
In this regulation – 

“gainful employment” means paid employment for not less than 30 hours in each week for a period of not less than 12 months;

“permanently incapable” means that the member will, more likely than not, be incapable until, at the earliest, his 65th birthday; and

“qualified in occupational health medicine” means –

(a)
holding a diploma in occupational medicine (D Occ Med) or an equivalent qualification issued by a competent authority in an EEA State; and for the purposes of this definition, “competent authority” has the meaning given by the General and Specialist Medical Practice (Education, Training and Qualification) Order 2003; or

(b)
being an Associate, a Member or a Fellow of the Faculty of Occupational Medicine or an equivalent institution of an EEA State.”

Regulation 56 of the Local Government Pension Scheme (Administration) Regulations 2008 (SI2008/239) (as amended) provided,

“(1)
An independent registered medical practitioner from whom a certificate is obtained under regulation 20(5) of the Benefits Regulations in respect of a determination under paragraph (2), (3) or (4) of that regulation (early leavers: ill-health) must be in a position to declare that -

(a)
he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b)
he is not acting, and has not at any time acted, as the representative of the member, the employing authority or any other party in relation to the same case,
and he must include a statement to that effect in his certificate.

...

(3)
The employing authority and the independent registered medical practitioner must have regard to guidance given by the Secretary of State when carrying out their functions under this regulation or, in the case of the employing authority, when making a determination under regulation 20 of the Benefits Regulations.”
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